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The first appellant beforeus is the father of the second

appel l ant and the third appellant is the wife of the first appellant.

These appel |l ants and three others who are sisters of second
appel l ant herein were charged for offences punishable under
Sections 306 and 498A read with Section 34 |IPC before the
Addi ti onal Sessions Judge, Anmbala who after trial acquitted
accused Nos. 4 to 6 while convicted the appellants herein for

of fences puni shabl e under Sections 306 and 498A of the | PC
read with Section 34 IPC. The first appell ant Sakatar Singh was
sentenced for offence punishabl e under Section 306 for four
years Rl and a fine of Rs.500/- and in default ~in  paynent of
fine to undergo further Rl for three nonths, while he was
sentenced for an offence puni shabl e under Section '498A for

two years Rl and a fine of Rs.200/- and in default in paynent of
fine to undergo further RI for _one nmonth. The second appell ant
Kirpal Singh was sentenced for seven years R for offence

puni shabl e under Section 306 |PCiand a fine of Rs.500/- and in
default of paynment of fine to undergo further R for three

nont hs, he was al so sentenced to two years Rl under Section
498A I PC and a fine of Rs. 200/- and in default in paynent of
fine to wundergo further R for one nonth. The third appel |l ant
Sm . Jogi nder Kaur was sentenced to undergo three years Rl for
of fence under Section 306 and a fine of Rs.200/- andin default
in paynent of fine to undergo further RI for one nonth. Wile
for offence under Section 498A | PC, she was sentenced to
undergo RI  for two years and a fine of Rs.100/- and in default
in payment of fine to undergo RI for one nonth.

The appel |l ants herein preferred an appeal before the High
Court of Punjab and Haryana at Chandi garh against the

judgrment and conviction of the learned Addl. Sessions Judge,
Anbal a being Crimnal Appeal No. 322-SB/87 and the said
appeal having been dism ssed confirmng the conviction and
sentence awarded on the appellants by the Sessions Court the
appel l ants are now before us in this appeal

The prosecution case briefly stated is as follows:-

Deceased Devi nder Kaur was nmarried to second appellant

Kirpal Singh in the year 1982 and they had two issues fromthe
said marriage a girl by name Qurdip Kaur who was two years
old and a boy named Bablu aged nine nonths on the date of
incident. The accused persons with their unmarried daughters
and said Devinder Kaur with her children were living at

Layal pur Basti in Anbala City. The prosecution alleges within
two nonths of the marriage of the second appellant to said

Devi nder Kaur the appellants and their daughters started making
unl awful demand for TV, scooter and fridge which was not
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fulfilled by the parents of said Devinder Kaur. It is also stated
that after the birth of the second child none fromthe famly of
her in-laws i.e. famly of the accused had conme to see her at her
mat ernal home situated at Landran because they were not happy
with the famly of Devinder Kaur for not satisfying their
demands. The prosecution further alleges about nine nonths

prior to the date of incident which happened to be on 21.5.1986
father of said Devinder Kaur died and on his death the
appel l ants were forcing said Devinder Kaur to make a

demand for share in the famly property and this having not
acceeded to by sai d Devi nder Kaur she was subjected to
harassment and cruelty. 1t is the further case of the prosecution
that nother of said Devinder Kaur (PW?7) had visited the house

of the appellants on 18.5.1986 when she found said Devi nder

Kaur in tears and during her said visit she did not speak to PW7
since her nother-in-law would not allow her to do so. The
further case of the prosecution is that on 21.5.1986 between 9
and 10 a.m in the house of the appellants said Devinder Kaur
conmitted suicide along with her two mnor children by

pouri ng kerosene and burning herself and the children. The
prosecution alleges that A1 took the burnt bodies of the
deceased to the hospital andinformation in regard to this

i nci dent was conveyed-to the fam |y of Devinder Kaur through
PW12 (A mer Singh). On hearing the said news, PW7 and

ot her nmenbers of the famly rushed to Anbala and on conming to
know t hat her daughter and grand children were nurdered by the
appel l ants, the nother of the deceased (PW7) |odged a

conpl aint at about 4.00 p.m on 21.5.1986. The bodies in
guestion were then taken to Landran the village of PW7 and
cremated there. It is —also alleged that no nmenber of the

appel lants famly attended the last rites of the deceased.

Based on the conplaint | odged by PW7 though originally

a crime under Section 302 | PC was registered agai nst the
appel l ants, after investigation a chargesheet was filed for

of fences under Sections 306 and 498A read with Section 34

| PC and during the course of the trial the prosecution exam ned
as many as 16 witnesses out of whom it relied on the evidence

of PW7 nother of the deceased, PWS8 the brother of the

deceased, PW12 a fanmily friend of the deceased  and PW 14

the maternal uncle of the deceased to establish the case of
cruelty and harassment neted out to said Devinder Kaur

because of which she was forced to comrit suicide by burning
herself along with her mnor children. The trial court accepting
the evidence of the said prosecution wtnesses found the

appel lants guilty as charged while it acquitted -accused Nos. 4 to
6 who were the daughters of appellant No.1 on the ground that

the prosecution had not established its case as against these
appel lants. In appeal as stated above the H gh Court has agreed
with the findings of the trial court.

Shri Jaspal Singh, |earned senior counsel appearing for the
appel l ants contended that the trial court has proceeded on the
nmere ipse dixit of the four w tnesses exani ned by the
prosecution to establish the case of alleged cruelty and
harassment nmeted out by the appellants to the deceased w t hout
really there being any legal material to prove the guilt of the
appel l ants. He pointed out as per explanation to Section 498A of
the I ndian Penal Code, ’'cruelty’ has been defined which
definition also holds good for establishing the guilt under
Section 306 IPC and in the instant case except the fact that
these witnesses have orally stated that there was some demand

for TV, scooter and fridge as al so denand for share in the
property of the deceased father, no acceptable nateria

what soever has been produced by the prosecution to either
establish those facts or to prove that pursuant to the said denand
the appellants in any manner comitted any act which woul d
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have driven the deceased to conmt suicide or harassed the
deceased in any manner with a view to coerce her to neet the

unl awful demand of the appellants. He submitted that the tria
court did not look into the necessary ingredients of Section 498A
and 306 IPC while comng to the conclusion that the appellants
were guilty of the offence charged. It was the argunent of the
| earned counsel for the appellants that the trial court obviously
was under an inpression that even a | egal demand, by itself

wi t hout anything nore would constitute cruelty which the | earned
counsel submits is wholly erroneous. The |earned counsel also
poi nted out that whatever evidence was produced by the

prosecution to establish the so-called illegal demand was
nerely hear say and not even adm ssible under Section 32 of the
Evi dence Act, and none of  the wi tnesses who spoke as to the
denmand nade by the appellants had any personal know edge

about the said denand. Therefore, even in regard to the all eged
demand accepted by thetrial court the |learned counse

submi tted the same cannot be sustai ned because the sane is based
on inadm ssi ble evidence.

Conming to the judgnment of the Hi gh Court which has

confirmed the conviction and sentence awarded by the tria

court, the learned counsel subnitted that there has been no
application of mnd whatsoever by the H gh Court which is the
first appellate forumand which is duty bound to re-appreciate
the evidence. He pointed out that a bare reading of the judgnent
of the H gh Court would show that the sane is nothing but a
copy of the judgnent of the trial court™ both in regard to the
narration of facts as also in regard to the findings.

Shri Vinay Kumar Garg, |earned counsel appearing for the

State however contended that it is clear fromthe evidence of PW
7, 8, 12 and 14 that the appellants had made certain unlawfu
demands because of which the deceased committed suicide. It is
the contention of the |earned counsel that once an unlawfu

demand is established nothing noreis required to be proved that
pursuant to the denmand there was any other action or overt act
of cruelty. On the said basis, |earned counsel submtted that the
findings of the courts bel ow being concurrent this appeal is liable
to be di sm ssed.

Havi ng heard the | earned counsel and perusing'the records,
we notice that since it is the contention of the appellants that the
Hi gh Court being the first court of appeal on facts, has not applied
its mnd i ndependently to the facts of the case and it has blindly
copied the findings of the trial court, the appellants have |l ost the
benefit of right of appeal because of which their case is
prejudi ced, we assunming for the time being it tobe so, think at this
bel ated stage a renmand is not an appropriate renedy. Therefore,
we will consider the material on record ourselvesto re-appreciate
the evidence adduced in this case and determne the guilt or
i nnocence of the appellants.

The al | egati ons against the appellants of cruelty is primarily
based on the follow ng facts :

(1) That the accused started harassing and ill treating
Devi nder Kaur two or three nmonths after the

marri age by demandi ng Tel evi si on, Scooter and

Fri dge;

(2) The fam |y of the deceased has been paying

noney to the deceased in instalments to satisfy

the demands of the appellants. Sonetine

Rs. 2000/ - and sometines Rs.3000/- were paid for

this purpose;

(3) After the death of the father of the deceased, the
fam ly of the deceased were conpelling the

deceased to make a demand for her share in the

fam |y property.

(4) That after the birth of the second child the
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appel l ants did not take back the deceased and the
children fromher maternal hone for nearly 7

nont hs.

(5) The appellants were not pernitting the deceased
to talk to her famly menbers.

(6) VWhen PW8 brother of the deceased visited her

the deceased had asked himto arrange funds to

neet the demands of her in-laws and that they

wer e harassing her because of which she was sad.

In law, the prosecution has to prove the fact that the victim

was subjected to cruelty or harassnent, and such cruelty shoul d

be one which cones within the explanation to Section 498A

whi ch defines "cruelty".

In the above background, we w |l now consider the

evi dence |l ed by the prosecution to establish the charge |evelled
agai nst the appellants. Inthis process, we will first examine the
letter witten by the deceased to her nother. Though this letter
does not nention the date, there is no dispute that the sanme was
posted on 20.5.1986 which is evident fromthe postal seal found

on the envelope which would be a date prior to the incident

| eading to the death of Devinder Kaur and the children. The
contents of the letter indicates what transpired during her
nother’s visit to her-in-1aws house and does not anywhere even
renotely indicate any demand nmade by her in-laws. It only

reflects the attitude of the deceased towards her in-laws and that
she entertained a feeling that her nother was not properly treated
by her nother-in-law during her last visit. The letter also

i ndi cates that while the deceased did not w sh that her nother
shoul d visit her in-laws’ place, her brother could do so which is
clear fromthe following statenment in the said letter : "Mther do
not worry about nme. | have make up nmy will power. Wen | go

angry then | also utter a few things. Mther send brother here,
you need not conme because they are after your blood." In the said
letter she al so conpl ai ned agai nst ‘her brother’s wife accepting a
Shagun of Rs.20/- from her nother-in-law and says that the sane
shoul d be returned. A reading of the above letter does indicate
that her relationship with her nother-in-law was not good but at
the sane tine she herself was prone to get angry at tines and was
prepared to retort. In our considered opinion, this |etter does not,
in any manner, indicate either there was any unlawful denand
fromher in-laws or pursuant to such denmand there was any
harassment | eading to cruelty.

In this context, it will be appropriate for us to consider the
contents of two other letters brought on record by the defence.
One such latter is dated 10.3.1986 narked at Ext.DA written by
PW8 to the husband of the deceased (A-2). O course, this is a
letter witten about two nonths before the death of the deceased.
At this stage, we nust note the fact that PW8 has deni ed having
witten this letter but PW7 the nother adnits the |letter being that
of her son PW8. This letter refers to the arrangenent of the
marri age of deceased’s brother and requests the appellants to
attend the marriage function. The relevant portion of the letter
reads thus: "You will glad to know that the marriage of Paranjit
has been fixed for 23.3.1986, Sunday. You may keep ready. W

will drop letter. Pay nmy respect to Maserji and Massiji." It also
asked A-2 to bring his sister (the deceased) and her children. This
letter indicates two facts that as on 10.3.1986 the relationship
between the parties was still cordial and as on that date deceased
and her children were in her in-laws house. The next letter which
is also relied upon by the defence is marked Ex. DB dated

20.2.1986 is fromthe deceased to her husband (A-2) witten

about three nonths prior to the date of incident. The contents of
this letter show that A-2 was corresponding with her and she was
replying his letter though bel atedly because of the illness of her
daughter. She al so requested himto reply and indicates that she
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was eagerly waiting for his reply. She also indicates in the said
letter that she was planning to cone back on Wednesday or
Thursday next. The said letter further indicates that A-2 wanted
her to come back within 4 or 5 days but she had overstayed in her
pat ernal home. Ex. DA and DB prove one other fact that between
20.2.1986 and 10. 3.1986 the deceased and her children had
returned to the matrinonial honme and the prosecution case that

for 7 months after the birth of the second child, the deceased was
not brought to her matrinonial home is wholly fal se. That apart
none of these letters indicate that there was any demand fromthe
appel l ants for TV, scooter or fridge.

It is in this background, the prosecution primarily relies on

the evidence of PW.7 and 9, that is, the mother and brother to
establish the prosecution case.

We will now exam ne whether such allegations stand

proved by the evidence of these two wi tnesses.

PW7 the nmother in-her evidence states that her daughter

was married to A2 about 4 years prior to the date of her evidence
and the accused started harassing and ill treating the deceased two
to three nonths after the narriage by demandi ng TV, scooter and
fridge. She also says that the deceased was asked by the accused
to arrange for funds and pursuant to such demand she had been
sendi ng nmoney in instal ments of Rs.2000/- sometines and sone

other time Rs.3000/-. She further says that when her el der son
PW8 visited the house of the accused he had to assure themthat
he woul d arrange for their every demand itemby itemafter the
crop matured for harvesting. She then nakes an omi bus

statenment that Devinder Kaur (the deceased) was bei ng harassed

by her husband Kirpal Singh accused, by father-in- |aw Sakatar

Si ngh, by nother-in-1law Jogi nder ‘Kaur and by her sister’s-in-

| aw, nanely, Palvinder, Jasvinder and Kul vi nder. She al so nakes

a statenent that the accused person had denanded the deceased

to stake a claimfor a share in her father’s property which the
deceased refused to do.

In the cross-exam nati on when she was asked how she cane

to know of these demands of the appellants for TV, scooter,

fridge and noney, she stated that (she came to know the sane
fromthe letters witten by her daughter but she failed to produce
those |l etters because of which an adverse inference will have to
be drawn. Further nowhere in her entire evidence she has stated
that the deceased at any point of tine had personally told her
about these demands. In the absence of such material, nore so
because of the fact this witness herself does not say that the
deceased told her orally about these demands, and the al l'eged

| etters having not been produced, this part-of her evidence wll
have to be treated as not based on personal know edge but as an
opi nion of hers, and as such the same is inadmi ssible in evidence.
Therefore, the prosecution cannot rely upon such evidence to

base a conviction. Even the demand of the in-laws in deceased's
father's property was not told to PW7 by the deceased but PW7
was al l egedly told about this by A mer Singh PW12, but PW12
does not support PW7 in this regard. That apart in the cross-
exam nati on when it was pointed out to her that she had not
mentioned in her previous statenent about this demand for

i nheritance in deceased father’s property, she stated that she had
told the Investigating Agency, but the same was not found in the
said statenent of hers. It is also clear fromher evidence in the
cross-exani nation that she had not even told the Investigating
Agency about the demand for noney in instalments as spoken to

by her in her examnation-in- chief. It is to be noticed further that
even though she in her exam nation-in-chief stated that when

PW8 visited the deceased a few days before the incident in
guestion and the deceased had conpl ai ned to PW8 about the

demand by her in-laws, PW8 in his evidence does not support

PW?7 in this regard. Fromthe above it is clear that the evidence
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of PW7 is of no assistance to the prosecution to establish the fact
that there was any denmand, much | ess an unlawful dermand at al

by the appellants on the deceased. The trial court, in our opinion
seriously erred in placing reliance on inadnissible part of PM7's
evi dence and ignoring the om ssions and i nprovenments

established by the defence in the course of cross exam nation of

PW 7.

We will now consider the evidence of PW8 who is the

brot her of the deceased who in his evidence has stated that the
accused had started harassing and mal -treating the deceased for
nore dowy and that they were conpl aining that she had not

brought anything significant in the dowy and they expected TV,
scooter and fridge in the dowy. Wile considering this part of his
evidence, it is necessary to note that he in the latter part of his
evi dence has stated that these denands were nade by the accused
persons after his father died which was on 21.7.1985 (20 days
before the birth of second child of the deceased Devi nder Kaur

whi ch was on 10.8.1985). Wiereas PW7 in her evidence had

stated that the demands for TV, Scooter and Fridge was nmade two
nont hs after the marriage of the deceased. W have noticed that

the marriage of the deceased took place sonetine in the year

1982 and the deceased died on21.5.1986 and father of the

deceased had died 9 nonths prior to the death of the Devinder

Kaur which was on 21.7.1985. If the statement of PW7 in regard

to these denands for TV, Scooter and Fridge is true the sane was
sonetine in the year 1982 itself, whereas as per PW8 the said
demand was after August, 1985, that is, after the death of the
father. This contradiction in regard to the timng of the demand is
a material contradiction which goes to the root of the prosecution
case and the sane is not considered by the trial court. This

wi tness then states that none of the appellants, including A-2 the
husband of the deceased, visited the deceased for nearly 7 nonths
after the birth of her second child. This allegation which indicates
negl ect or a nental torture of the deceased by the indifferent
attitude of A-2, in our opinion, is per se unbelievabl e because of
the letter Ex.DA to which we have already referred wherein this
witness hinmself wote to A-2 requesting himand ot her nmenbers

of the famly to attend the wedding of his brother Paranjit. This
letter was addressed on 10.3.1986 and in the said letter he
specifically says to convey his respect and love to his sister and
children and to bring themto the wedding which nmeans by that

time the deceased was already in her in-laws house and the

al l egation of PW8 that the deceased was not taken back from her
mat ernal home for 7 nonths after the delivery of the second child
by A-2 stands falsified. Then again this witnessis not very sure
whet her various demands nade by the appellants were towards

dowry or towards the birth of a male child because in one part of
hi s exam nation he states : "The reason for their in-difference was
that on the birth of the male child, they shoul d be given

sonet hing by the parents of Devinder Kaur. W asked the

accused party to have patience and that we woul d give sonething
after the crop ripens and the harvests done". Fromthis part of the
evi dence of PW8, we get an inpression that denmand for TV,

scooter and fridge was because of the birth of a male child and

not as a part of dowy. This discrepancy between the evidence of
PW7 and PW8 is also not considered by the courts below. It is

to be seen fromthe evidence of this wi tness that he was on

regular visiting terms with his sister and practically every Sunday
or alternate Sunday he used to visit her. W find it extrenely
difficult to accept the post death allegation of these w tnesses for
the unl awful demands when the rel ati onshi p between them was

such that the appellants were invited for every function in the
house of PW7 and they attended those functions. PW8 was a

regular visitor to the house of the accused and inspite of all that
the appellants woul d indul ge in such activity of cruelty and
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har assnment whi ch woul d conpel the deceased to commt suicide.

From the above discussion of the evidence of this witness, we are
unable to cone to the conclusion that the prosecution has
established the allegation of demand nmade by these appell ants.

The next wi tness whose evi dence requires consideration by

us i s PW13, Kulwant Singh, a famly friend. He in his evidence
stated that during his life tine the father of the deceased used to
tell himthat the deceased Devi nder Kaur was sad and unhappy

after the marriage and she was being harassed and ill-treated on
account of bringing insufficient dowy. He also stated before the
court that the deceased’ s father used to tell himthat the accused
were demandi ng nore dowy that is TV, scooter, fridge etc. The

def ence had objected to this answer of the witness on the ground
that this witness was trying to prove the statenent of a deceased
person. This objection was overrul ed by the Court on the ground
that the w tness was deposing about the fact from his know edge
whi ch he had acquired inhis routine Iife. W do not agree with
the trial court that what was being spoken to by this witness in
regard to harassment and ill treatment on account of insufficient
dowy by the witness was a fact which he had known personally,
because he was actually referring to the statenent of the deceased
father of Devinder Kaur and not to a fact based on his personally
acqui red know edge. After the said objection was raised, this
witness tried to inport sone personal know edge by stating that

he had an occasion/'to meet the deceased Devi nder Kaur at Banur

in Rajpura Tehsil of Patiala Distt. where per chance he net the
deceased when deceased nentioned to himthat she was on way

to her in-laws but was not sure what was in store for her there.
This witness al so says that the deceased further mentioned that
after the death of her father and after mutation of her father’'s
property was sanctioned, the bitterness between the sides had

i ncreased. W have no doubt that this is a statenent nmade by the
witness only to inprove upon his earlier inadm ssible statement.
This is clear fromthe answer given by this witness in the cross-
exam nati on when he states that the police did not enquire from
himin the hospital at the time of death of Devinder Kaur nor he
had volunteered to nention any of (the above facts stated by him
in his exam nation-in-chief to the police at that tine. It is also
relevant to note that his statement was recorded by the police for
the first time on 25.7.1986 nearly two nonths-after the incident.
He also admits in the cross-exam nation that he does not

renenber the day, date or the nonth when father of the deceased

nmentioned to himabout the ill treatnent of his daughter. Even the
fact of the deceased Devi nder Kaur neeting this w tness at Banur
in Rajpura Tehsil is also highly doubtful because in the cross-

exam nation he states that at the time when he net the deceased
at the said place she was acconpani ed by her brother Jaspa
Singh PW8, but PW8 does not corroborate this fact. Therefore,
in our opinion, to base a conviction on the evidence of 'this

wi t ness woul d be hi ghly dangerous.

The next witness relied upon by the prosecution to establish
its case is PW14 Gurbux Singh who is the maternal uncle of the
deceased. He in his evidence states that after two or three nonths
of the sol emi zation of the marriage, Devinder Kaur started
conpl ai ni ng that she was bei ng harassed. This was confirned to
himby his brother-in-law, who was the father of the deceased
Devi nder Kaur. This statenment again in our opinion is not
adnmi ssi bl e because he has no personal know edge about the
harassment meted out to the deceased Devi nder Kaur but he was
only repeated what his brother-in-law had stated to him Then
again there is a contradiction in regard to the timng of the
denmand whi ch according to the information of this w tness was
two nonths of the marriage, while PW8 specifically stated such
demands started coming in after the death of his father about
whi ch we have al ready expressed our view herein above. PW14
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al so states in his evidence that with the passage of tine he | earnt
that the accused had asserted for a share also in the property of
his brother-in-law which again is nmere hear say notice of which
cannot be taken for basing a conviction. In the cross-exani nation
this witness stated that he had nentioned in his statement to the
pol i ce about the aforesaid three demands nmade by the accused,

but when confronted with his previous statenent, it was noticed

by the court that no such statenent was nmade. He also adnmits in
the cross-exam nation that he had no occasion to visit the in-laws
of Devinder Kaur in Anbala after her marriage and he did not
receive any letter or other nessage from Devi nder Kaur or from

her father or her nother or any other relation of the deceased
intimating that Devi nder Kaur was bei ng harassed on account of
denmand for nmore dowy. This adm ssion clearly goes to show

that whatever he spoke in the exam nation-in-chief about the
demand nade by the accused was not based on his persona

know edge but on what he heard fromothers. He further admts

in his cross-exam nation that in the statement before the police he
did not say that Devinder Kaur conmitted suicide under pressure

of the accused because of the demand of dowy. In our opinion

such evi dence which is not based on personal know edge of the

wi t ness cannot be the foundation for basing a conviction.

Havi ng di scussed the oral evidence |led by the prosecution,

we wi |l now consider certain circunstances relied by the tria
court to hold the appellants guilty of the offences charged. These
ci rcunst ances have already been discussed briefly by us

her ei nabove but since the trial court has placed considerable
reliance on these circunstances, we think it appropriate to dea
with the circunstances once agai n somewhat el aborately. One

such circunmstance taken note of by the trial court is based on an
al l egation made by PWs. 7 and 8 that A-2 did not go to the

parental house of the deceased Devi nder Kaur after her second
delivery for nearly 7 nonths which circunmstance according to the
trial court, indicated the indifference of A-2 towards the deceased
because of the fact that the famly of the deceased did not fulfi
his and his famly's demands. | n our opinion, a perusal of the
evidence |l ed by the prosecution.in this regard itself shows that
this is a non-existent circunstance. The second child was born on
10. 8. 1985. According to the evidence of PW.7 and 8, A-2 did

not conme to their house for 7 nonths after the birth of this child
whi ch woul d nmean that till about March; 1986 A-2 did not visit

his in-laws nor did he take his wife and children to his own
house. This statement is clearly disproved by the docunentary

and other oral evidence found in the record. Ex. P.28, aletter
witten by deceased Devi nder Kaur to A-2 which itself shows that
A-2 wanted her and the children to cone back to the house of A-

2 at the earliest but she could not conme because of the ill ness of
her first child. She indicated in the said |letter that she woul d
cone as soon as the child gets well. Thus a reading of this letter

Ex. P. 28 shows that it is not because of A-2 that her stay was
prolonged in her nmother’s house. Ex. DA a letter witten on
10.3.1986 by PW8 to A-2 shows that by then deceased and her
children were already in the house of A-2 and PW8 wanted A-2

and his famly along with the deceased and her children to attend
the weddi ng of his younger brother which was fixed for

23.3.1986. If really deceased Devi nder Kaur and their children
were still in the house of her nother the question of PWS8
requesting A-2 to bring themfor the weddi ng and conveying his

| ove and respect to them would not have arisen. As a matter of
fact it has come in evidence that the entire famly of A-2 al ong
with the deceased had attended the weddi ng of the younger

brother of PW8. Thus it is clear fromthe prosecution case itself
that the allegation of neglect as made out in the evidence of
PW.7 and 8 is wholly incorrect.

Next circunstance relied by the trial court as noted
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her ei nabove is that the accused had nade a demand for a share in
the property of deceased Devinder Kaur’'s father. Like the earlier
circunstance we have dealt with this sonewhat briefly while

di scussing the oral evidence but at the cost of repetition we think
it necessary to further discuss this aspect once again. The nateria
in support of this allegation is found in the evidence of PW.7, 8,
13 and 14. Wil e discussing their evidence we have noted that

even according to the prosecution none of these wi tnesses except
PW. 8 and 12, had ever been told by Devinder Kaur personally

about this demand. So far as PW7 is concerned she stated that

she cane to know of this demand through PW12 Aj ner Singh

but Aj mer Singh has not supported PW?7 in this regard. PW7

had not stated to the Police also in her previous statenment about
this part of the demand. Therefore it is clear that this witness is
trying to inprove her case for the first time in the court. Simlar
is the evidence of PW14 CGurbax Singh, the uncle of the

deceased who al so makes a reference to this demand which he

al l egedl'y cane to know fromthe father of the deceased. This

wi tness too has not stated before the Police that such a demand
was nmade by the accused when his statenment was recorded by the
Pol i ce. Therefore, even thi's w tness has unabashedly tried to

i mprove his evidence before the court. So far as PW 13 Kul want
Singh is concerned hetoo did not have any personal know edge

of this demand and says i'n his evidence that he came to know of
this demand through deceased Devi nder Kaur herself at Banur in

Raj pura Tehsi| when he net her during a chance neeting there.

This witness says that at that point of tine PW8 the brother of
the deceased was also present but PW8 does not support this

evi dence of PW13. That apart this witness was present at the

time when the dead bodies were brought to the hospital and when
the Police arrived and regi stered a case but did not vol unteer any
statenent to the Police. His statement was recorded only on
25.7.1986 nearly 2 nonths after the incident hence in our opinion
it is not safe to place any reliance on his evidence also. It is of
some inportance to note here PW8 the brother of the deceased

in his evidence does not state anything about this demand for a
share in his father’'s property. Therefore in our opinion this

al | egation of pressurising the deceased into demandi ng a share in
her father’s property, the prosecution has failed to establish.
Hence this circunstance al so does not support the prosecution

case.

The next circunstance relied by the trial court is the fact

that these accused persons did not attend the funeral of the
deceased after their bodies were rel eased fromthe hospital. From
their absence at the time of the funeral, the trial court has drawn
an i nference agai nst the appellants which according to the court

i ndicated the guilty conscience of the appellants. The trial court
herein failed to take note of the fact that in the first information
report |lodged with the police by the famly of the deceased the
appel l ants and other nenbers of the fam |y who have since been
acquitted, were accused of nurdering the deceased and her

children. A case in this regard was al so sought to be registered.
PW 14 who is the maternal uncle of the deceased and also a

retired senior AS Oficer in his evidence stated : "M/ statenent
before the police then was that Devi nder Kaur and her two

children had been nmurdered by the accused by setting fire to

them This was the information which was given to ne that day."

In such a situation when a murder charge is |levelled agai nst an
accused, it is hardly possible to expect the accused to be present
at such funeral. Therefore, this circunstance al so cannot be taken
as an incrimnating circunstance or a circunstance which
corroborates the other evidence |led by the prosecution agai nst the
accused.

It is based on these erroneous inferences drawn on unproved

facts and placing reliance on statements of interested w tnesses
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whose evi dence has not stood the test of cross-exam nation, the
trial court came to a wong conclusion as to the guilt of the
accused persons. It is to be noted that 3 letters Ex. P-28, DA and
DB whi ch though not very proximate in tine clearly show that
there was no demand as has been all eged by the prosecution by
the accused and the contents of the said letter clearly show that
the allegation made after the death of Devinder Kaur of dowy
demand or harassnent |leading to cruelty is unsubstantiated. For
all these reasons we are of the opinion that the trial court
conmitted serious error in coming to the conclusion that the
prosecution had established its case agai nst the appell ants.

There is no need for us to discuss the reasons given by the

Hi gh Court independently because we are in agreenent with the
argunent of |earned counsel for the appellants that there has been
no application of nmind by the H gh Court which is evident froma
perusal of the judgment of the said court. The | earned counsel has
taken us through paragraphs after paragraphs of the judgment of
the Hi gh Court including the conclusions which, in our opinion

are not hi'ng but paraphrasi ng of the judgment of the trial court

wi t hout any application of m nd whatsoever. So nuch so even
factual errors conmitted by the trial court have been faithfully
copied by the High Court e.g. the trial court at one place
erroneously recorded that the deceased Devi nder Kaur had given
birth to two female children (See P.19 of the trial court) This
error is also copied by the H gh Court in its judgnent (See Page
56 of the High Court). The High Court failed to notice its |ega
responsi bility of discussing the evidence independently and
recording its findings on the basis of such independent

assessnment of its own, because it is the first court of appeal on
facts. The reasons given by us for rejecting the findings of the
trial court, therefore, should ipso facto apply to reject the finding
of the Hgh Court if the sane could be called a finding at all

For the reasons stated, this appeal succeeds. The judgnents

and sentences passed by the courts below are set aside. If the
appel l ants are on bail, their bail bonds shall stand discharged. If
they are in custody, they shall be released forthw'th




