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STATE OF U. P. & ORS. ... APPELLANTS

VERSUS

HARENDRA KUMAR . . . RESPONDENT
(Wth office report)

Date : 06/02/ 2003 This appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE SHI VARAJ V. PATIL
HON BLE MR JUSTI CE ARI JI T PASAYAT

For Appellant (s) Ravi Prakash Mehrotra, Adv.
Deepti R Mehrotra, Adv.

Garvesh Kabra, Adv.

&=

For Respondent (s) Bahar U. Barqi, Adv.

M.
M. Anis Suhrawardy, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
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M. Ravi P. Mehrotra, |earned counsel for the
appellants started his argunents at 12.30 p.m and
concluded at 12.50 p.m After that, M. Bahar U.
Barqi, learned counsel for the respondent argued the
matter for 20 m nutes.
The appeal is allowed in terns of the signed order.
No costs.
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Sarita (Suraj Prakash) @@
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Court Master @@
AAAAAAAAAAAAA
(Signed order is placed on the file)
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Wien certain msconduct came to the notice of the
conpetent authority, a prelimnary enquiry was ordered to
ascertain as to whether there was any need to initiate
di sciplinary proceeding or not . After prelimnary
enquiry and in the light of the prelimnary enquiry
report, disciplinary proceedings were initiated against
the respondent on the charge that while he was on duty he
has consuned |iquor and abused anot her constabl e when he
was on duty. Thereafter, a regular enquiry was held and
on the basis of the material placed in the enquiry, the
Enquiry Oficer having recorded a finding that the charge
| evelled against the respondent was proved, made the
foll owi ng reconmendati ons

"Task force battalion is arned with
sophi sti cated weapons and a m nor diversion or
negligence <can prove fatal. Therefore it is
dangerous if an enployee is on duty while in
i nebriated state.
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Being in an intoxicated state while
reporting on duty and showing indiscipline is
not sonething appreciated or desired in Task
force or PAC a disciplinary force. Therefore
it is recoomended that this constable Harinder
Kumae 56306 nmay be dismissed from service
under the provision of 14(1) of UP Police
O ficers of t he Subor di nat e Servi ces
(Puni shnment and Appeal) Rules 1991."

Looking to the report and recommendati ons of the
Enquiry O ficer and on consideration, the disciplinary
authority passed an order of disnissal of the respondent

from service. Aggrieved by and not satisfied with the
said order, the respondent approached the State Public
Service Tri bunal chal | engi ng it rai si ng three

cont entions
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1. Prejudice was caused to him during
the enquiry.
2. There has been non-application of

mind by the disciplinary authority while
passing the order of dism ssal

3. The inposition of extrenme penalty of
dismssal from service was too harsh and
di sproportionate to the charges held proved
agai nst him

The Tri bunal after consi dering t he riva
contentions on their relative nerits held that there was
no prejudi ce caused to the respondent in the enquiry, the

puni shrent i mposed on t he r espondent was not
di sproportionate to the charge held proved. However, the
.. 3/ -
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Tribunal found fault with the order of dismssal on the
ground that the disciplinary authority did not apply its
mnd and nerely passed the order on the basis of the
recommendations nade by the Enquiry O ficer. In that
view, the Tribunal felt that the order of disnissal was
vitiated and accordingly allowed the application and set
aside the order of dismssal, however, gave liberty to
the appellants to pass fresh order of punishnment in
accordance with law after giving full opportunity of
hearing, if so desired. The appellants aggrieved by the
order passed by the Tribunal, approached the High Court
by filing a wit petition challenging its correctness and
validity. The High Court unfortunately dismssed the
Wit petition wthout even broadl y notici ng t he
contentions and/or the questions of |aw raised before it.
The order passed by the High Court in the wit petition
reads thus :

"Heard counsel for petitioner

Learned Standi ng Counsel could not assai
the finding recorded by the Tribunal. The
wit petition is dismssed."

Hence this appeal
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Learned counsel for the appellants contended that
the Tribunal conmitted a manifest error in setting aside
the order of dismssal having held that no prejudice was
caused in the enquiry conducted against the respondent
and t he puni shnent i mposed on him was not
di sproportionate; the Tribunal was wong in holding that
there was non-application of nmind by the disciplinary
aut hority. In support of this, he drew our attention to
the order of dism ssal passed by the disciplinary
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aut hority.
In opposition, |earned counsel for the respondent
made submission in support and justification of the

i mpugned order. The | earned counsel nade attenpts to
question the findings of the Tribunal on other aspects,
i.e., that no prejudice was caused to the respondent in

enquiry and that the punishment was not shockingly
di sproporti onate. He enphasized that the disciplinary
authority did not apply its mind and sinply acted upon
the recommendations of the Enquiry O ficer while passing
the order of disnissal. Finally and alternatively,
| earned counsel pleaded that having regard to the age of
the respondent and his fanmily responsibilities, even if
..5/-
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this Court is taking a viewthat the inpugned order
affirmng the order of the Tribunal cannot be sustained,
Il eniency may be shown and a | esser punishnent may be
i mposed upon the respondent.

W must notice that the respondent did not

challenge the findings of the Tribunal, it was only the
appel l ants who questioned the validity and correctness of
the order of the Tribunal. The only contention that
survives for our consideration is : whet her t he

di sciplinary authority did not apply its mnd in
considering the case of the respondent while passing the
order of dismssal. W think it is appropriate to
extract relevant portion of the order of dism ssal which
reads :

"That while you were posted as Constabl e
a report was received by ne about your having
had consunmed |I|iquor and abused Constable
Driver Qmparkash Pall while you were on
terrorist duty in Kasinmpur Garhi P.S. Af zal
garh district Bijnor and hence indiscipline.
I had thereon ordered a prelimnary inquiry on
15th March 1994 and t he same was conducted by
one Sri Grish Chandra Dhyani, Dal Nayak

Sri G rish Chandra Dhyani had subnmitted a
report in this context on 2.4.94 wherein you
were found guilty in the above incident and
depart nent al action agai nst you was
recommended under provision 14(1) of UP
Police Oficers of the Subordinate Services
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(Puni shnment and Appeal) Rules 1991. As |
found nyself agreeing with the above report,
t he departnental action against you was
decided to be taken by Sri Ram Bodh Assi st ant
Conmandant on 9. 5. 94.

The departnental proceedi ngs agai nst you
were held by Shri Ram Bodh under the provision
of 14(1) of the above Rules while rendering
you reasonabl e opportunity to defend yourself.
In his report subnitted on 27-7-94 he
recommended your dism ssal fromservice as the
charges were fully established
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After receiving the above conclusions |
closely studied the entire case and | found
myself in consent with the inference dated
27-7-94 of Shri Ram Bodh Assi stant Commandant,
47th Battalion, PAC | issued a show cause
notice to you on 8.8.94 wherein it was clearly
mentioned that you were required to submt
your reply wthin 8 days of show cause
notice’'s receipt otherwise it shal | be
presuned that vyou have nothing to offer in
defence and it was also clarified that in case
your reply is received within the prescribed
time then the final decision will be taken
only after considering your expl anati on
sympat hetical ly.

XXXXXX
After you returned fromleave you did not
file any Explanation till date. When your

st at enment was bei ng recorded you wer e
specifically asked as to if you have to say
anything in reply to the show cause notice but
you had refused to."

It is clear fromthe portion of the order extracted
above that there has been proper application of mnd by
the disciplinary authority. The disciplinary authority
has also stated in the order that after receiving the
conclusions fromthe Enquiry O ficer he closely studied

LT -
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the entire case and found hinself in agreenent with the
report of the Enquiry Officer. It is clear fromthe same
order that a show cause notice was given to the
respondent to nmke any witten subnmission by way of
expl anat i on.

Having regard to the nature of the charge, i.e.
that the respondent had consuned |iquor on duty, that too
on a duty in relation to the terrorist activities and had
abused another constable driver, proved by the evidence
which is not challenged, we fail to understand what nore
consideration was required by the disciplinary authority.
This apart, as we have al ready stated above, bare reading
of the entire order of dismissal clearly shows that there
has been proper application of mnd. The disciplinary
authority agreeing with the Enquiry Oficer need not
wite a detailed judgnent. 1In this view, the Tribuna
committed a serious error in holding that there has been
non-application of mind in passing the order of
di smi ssal . The Tribunal having found that no prejudice
was caused to the respondent in enquiry proceedings and
puni shrent i nposed was not disproportionate, was not at

all justified in setting aside the order of dism ssal
.. 8/-
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It is unfortunate that the High Court, as stated above,
did not look into the matter at all in exercising the
power of judicial review and had sinply passed a
non-speaki ng order. Looking to the entire facts and

circunstances, we do not find any good ground to sustain
the i mpugned order affirm ng the order of the Tribunal
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Having regard to the nature of charge proved and in
view of the finding of disciplinary authority and the
finding of the Tribunal that punishnent inmposed on the
r espondent was not di sproportionate, it is not
appropriate to nodify the punishnent in any way. Hence,
the appeal is entitled to succeed.

The appeal is allowed. The inpugned order passed
by the Hi gh Court affirming the order of the Tribunal is
set asi de. The order passed by the disciplinary
authority is restored. No costs.

New Del hi, J.
February 6, 2003. (ARIJI' T PASAYAT)



