http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Arbitration Petition 11 of 2006

PETI TI ONER
Ms Delta Mechcons (India) Ltd

RESPONDENT:
M s Marubeni Corporation

DATE OF JUDGVENT: 18/ 05/2007

BENCH
P. K. BALASUBRAMVANYAN

JUDGVENT:
JUDGVENT

ORDER
ARBI TRATI'ON-PETI T ON NO 11 OF 2006

The respondent took up the project of construction of a therma
power plant at Ramagundam in Kari magar District of the State of Andhra
Pradesh. It entered into four sub-contracts with the petitioner relating to that
wor K. The general conditions of sub-contracts were to be part of the four
separate contracts. /The sub-contracts were termnated on 25.7.2001 with
effect from7.8.2001. It appears that there were subsequent discussions
bet ween the parties and on the basis of ascertainnent of the suns due to the
petitioner the same were paid by the respondent and the petitioner in return
gave in witing that it had received full and final paynment fromthe
respondent in ternms of the settlenent between the two and also a certificate
that all paynents against the said four sub-contracts have been made by the
respondent to the petitioner and received by the petitioner and that no bills
are pending with the respondent for settlenent. After the matters rested on
this basis, the petitioner made a claimin respect of the four sub-contracts.
The petitioner also naned an arbitrator and called upon the respondent to
nane an arbitrator in terms of the arbitration agreenent. The respondent
di sputed the clains of the petitioner and pl eaded that there was no subsisting
claimfor the petitioner based on any of the four sub-contracts. Even then
wi thout prejudice to its contentions the respondent al so named an arbitrator.
In terms of the arbitrati on agreenent, the two nomi nated arbitrators had
together to name the Chairman of the Arbitral Tribunal or the presiding
arbitrator. The nom nated arbitrators failed to do so.

2. Meanwhi |l e the petitioner had al so noved the concerned District
Court under Section 9 of the Arbitration and Conciliation Act seeking what

it called interimprotection pending an arbitration. Four separate
applications were filed. The applications were dism ssed by the District
Court. The petitioner filed appeals in the Hi gh Court of Gujarat. The Hi gh
Court disposed of the appeals recording the follow ng:

"After having argued at sone |length, |earned counsel on both

sides agreed and subnmitted that the main dispute between the

parties is the subject-matter of separate arbitration proceedings

and at this stage it may not be necessary or advisable to invite
observations of this Court as regards the legality and validity of

any of the clains or liability of any of the parties to satisfy such

clainms. It was, therefore, jointly subnmitted that all the appeals

may be di sposed as withdrawn with the observation that the

parties may put forward their case before the arbitral tribunal

whi ch may decide the dispute referred to it wi thout being

i nfl uenced by any observation made in the inmpugned judgnment

as also the fact that these appeals were not pressed for any

orders on nmerits."

3. The rel evant clauses relating to arbitration, as contained in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

agreenment between the parties are as under

"21. SETTLEMENT OF DI SPUTES

If at any time any question, dispute, or difference arise between
the Contractor and the Subcontractor in connection with or
arising out of the Subcontract or the Subcontract Wrks, either
party shall give to the other notice in witing specifying the
nature of such question, dispute or difference and the point at
i ssue, and the parties shall discuss the matter and shal
endeavour to reach an amicable settlenment. |n case parties fai
to reach an ami cable solution within sixty (60) days after the
date of the said notice, the matter shall be referred to an
arbitration in accordance with C ause 22 hereof.

22. ARBI TRATI ON

22.1 Any di spute which could not be resolved between the
parties in accordance with clause 21 hereof shall be settled
exclusively by arbitration conducted in accordance with the

Rul es of Concilation and Arbitration of the Internationa

Chanber of Commerce. Each arbitral tribunal shall consist of
three arbitrators. The Contractor and the sub-contractor shal
each appoint one arbitrator and the two arbitrators thus

appoi nted shall jointly agreeupon the third arbitrator to act as
chairman. |f such agreement cannot be reached within thirty
(30) days fromthe date of appointment of the |ater menber, the
third arbitrator shall ‘be appointed by the International Chanber
of Commerce. The said Chairman shall not be the sane
nationality of either party to the sub-contract.

22.2 The arbitration shall be-conducted in India
22.3 The | anguage to be used on all witten docunments
provided in each arbitration shall be English.

22.4 The decision of the arbitral tribunal shall be
consi dered final and binding upon both parties and shall not be
subj ect to any appeal whatsoever:

22.5 The cost and expenses of arbitration shall be borne by the
party based on the award of the arbitral tribunal

22.6 Per f ormance of the sub-contract work shall continue
during the arbitration proceedi ngs notw t hstandi ng the
exi stence of any dispute, controversy or question."”

4, When the naned arbitrators failed to nominate a presiding
arbitrator, the petitioner approached the International Chanber of Commrerce
(for short 1CC) with a request that the presiding arbitrator may be noninated
by the I CC. There was sone correspondence between the | CC and the

parties and ultimately the 1CC inforned the petitioner that the I CC had

deci ded not to appoint a Chairman of the arbitral tribunal pursuant to the
rules of 1CC as appointing authority. It was in that context that the petitioner
approached this Court with this application under Section 11 of the
Arbitration and Conciliation Act.

5. Learned counsel for the petitioner submitted that going by the
arbitration agreenent the petitioner and the respondent have nom nated their
arbitrators but the nomnee arbitrators had failed to appoint a presiding
arbitrator in terns thereof and in that context, as per the agreenent, the
petitioner had approached the I CC for nominating a presiding arbitrator but

the 1 CC had refused the request wi thout assigning any reason. In that
context it was submitted that the jurisdiction of the Chief Justice of India ---
being an international arbitration --- under the Act was attracted and it was

just and necessary to appoint a presiding arbitrator in terns of Section 11 of
the Act. This argunent is controverted by the respondent, in addition to

pl eading on the nerits that there was no subsisting claimfor the petitioner
and that the arbitration is barred by limtation, by contending that the
petitioner had not conplied with the procedure set down by the | CC before
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calling upon ICC to nane the presiding arbitrator and in that context the
jurisdiction of the Chief Justice of India under Section 11 of the Act is not

attracted. It was also contended that there were four sub-contracts and a
single application for the appointnent of a presiding arbitrator in respect of
the disputes relating to four different contracts was not maintainable. It

was for the petitioner to have agreed to follow the ICC Rules and to conply
with those rules so as to get an arbitrator appointed by the ICCin terns of
their Rules and the petitioner having failed to do so, the application filed by
the petitioner had only to be rejected. The arbitration agreenent clearly
provi des that disputes between the parties are to be settled exclusively by an
arbitration conducted in accordance with the Rules of Conciliation and
Arbitration of the International Chamber of Commerce. It is hence

submitted that the petitioner not having adhered to the said Rules, |CC was

not justified in refusing to act.

6. It is'truethat there is a clause that the arbitration is to be
conducted in ternms-of the Conciliation and Arbitration Rules of ICC. But it

al so provides that the arbitral tribunal shall consist of three arbitrators. The
contractor and the sub-contractor had to each appoint one arbitrator and the

two arbitrators thus appointed, should jointly agree upon the third arbitrator

as Chairman. If such agreenent be not reached within the time provided, the
third arbitrator shall be appointed by the 1CC. The Chairnan was not to be

of the sane nationality of either party to the sub-contract. The arbitration
agreement has to be read as a whole to know its purport.

7. It is open to the parties while entering into an arbitration
agreenent to provide as to how the arbitral tribunal should be constituted. It
is also open to themto provide for the rules to be followed. As | read the
arbitration agreenment, | find that the parties had reserved unto thensel ves

the right to nomnate an arbitrator each stipulating that the two arbitrators so
nom nat ed, shoul d agree upon the third arbitrator to act as the Chairman. In

ot her words, the parties by their agreenment have left it to the two arbitrators
to appoint a third arbitrator to act as the Chairman. They have al so agreed
that in case of failure of the two-arbitrators to appoint the third arbitrator, the
third arbitrator was to be appointed by ICC. The parties had al so provi ded

that the arbitration should be conducted in accordance with the Rul es of
Conciliation and Arbitration of the International Chanber of Commrerce.

8. It was the contention of |earned senior counsel for the
respondent that once the machinery contenpl ated by the parties failed, the
petitioner could only go by way of the Rules of Conciliation and Arbitration

of the International Chanber of Comrerce and the petitioner not having
proceeded in terns of the said Rules, the ICC was justified in not appointing

a presiding arbitrator and in that context no cause of action has arisen for the
petitioner for approaching this Court. As | read the arbitration agreenent it
consists of two parts. Firstly, the parties have agreed that the arbitration
shoul d be conducted in accordance with the Rules of Conciliation and
Arbitration of the International Chanber of Commerce. Having agreed to

that, the parties also have agreed on the nbde of creating the arbitra
tribunal. This is by the parties nominating one arbitrator each and the

nom nated arbitrators appointing the Chairman of the tribunal or the

presiding arbitrator. They have contenpl ated the failure of the nom nee
arbitrators to nane the Chairman or the presiding arbitrator and they have
provi ded the neans for supplying that omi ssion. They have agreed that in

that case, the presiding arbitrator should be got appointed by the ICC.
According to ne, the agreenent to follow the Rules of ICCin the conduct of
arbitration proceedings is different fromthe agreenent regarding

appoi ntnent of the arbitral tribunal. There is no obligation on the parties to
undert ake before the I1CC, to have the arbitration in accordance with its
procedure and Rul es including even the constitution of the arbitral tribunal

for the ICCto act to appoint the Chairman of the arbitral tribunal. |In fact,
except stating that it refuses to appoint a presiding arbitrator, the I CC has not
gi ven any specific reason for refusing to do so. Nor am| in agreenent with
the submission of |earned senior counsel for the respondent that unless the
parties surrender their rights of creating the arbitral tribunal to the ICCin
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toto the 1CC would be justified in refusing to nane the presiding arbitrator.
After all, the process of settlenent of disputes through arbitration is a
process of settlement extra cursumcuriae and the parties are at liberty to
choose their judge and in the case on hand, the parties have provided the
manner of constituting the tribunal. Therefore, no invalidity is attached to
their agreenent. They had agreed to approach ICC in case the nom nated
arbitrators failed to name the Chairman. One of the parties had noved | CC

to supply the omission in terns of the arbitration agreenment. The ICC for its
own reasons has filed to act. | have, therefore, come to the conclusion that
the naned arbitrators have failed to nomnate a presiding arbitrator in terms
of the agreenent and in that respect the I CC has not supplied the vacancy
approached in terns of the agreement. |In that context the procedure agreed
upon by the parties to constitute the arbitration tribunal has broken down
justifying the approach of the petitioner to the Chief Justice of India for the
appoi ntnent of a Chairnman for the arbitral tribunal or the presiding
arbitrator.

9. I' do not see nmuch merit in the contention of |earned senior
counsel for the respondent that there should have been four separate
applicati'ons for appoi ntment of the presiding arbitrators since four sub-
contracts wereinvolved. Even assuming that the contention has nerit, |
reject it as being too technical

10. There was not nuch argument before ne on the nerits
concer ni ng non-subsi stence of any further claimfor the petitioner and the
request being barred by limtation. The parties proceeded on the basis that
those were questions for the arbitral tribunal to decide. This m ght have
been so particularly in the context of the stand adopted by themin the H gh
Court of CGujarat in the appeals arising fromthe orders of the District Court
in the applications under Section 9 of the Act. These questions have tobe
decided by the arbitral tribunal, in the circunstances of this case.

11. As per the arbitrati on agreenent the Chairman of the arbitra
tribunal has to be of a nationality different fromthe nationality of the
contracting parties. Learned counsel for the petitioner contended that since
the arbitrator was being appointed by the Chief Justice of India or his

nomnee in terns of Section 11 of (the Act, this restriction would not apply

and | was free to appoint anyone ‘as Chairnan or the presiding arbitrator. |
amnot in a position to agree. In the light of ny reasoning above, it is
obvious that this part of the agreenent between the parties must al so be

given effect to. Therefore, this is a case where 1 have to appoint a Chairnan
of the arbitral tribunal who is of a nationality different fromthe nationality
of either of the parties. Suffice it to say that forthe monent | hold that ny
jurisdiction to nane a Chairman of the arbitral tribunal has rightly been

i nvoked and that a Chairman of the arbitral tribunal has to be appoi nted by

nme.

12. To enable me to nanme the Chairman, | direct, the parties either

to submt an agreed name with the consent of that person or in case they are

not able to agree, submit two nanmes each with the consent of the nom nees,

for being considered for appointnent as the Chairman of the arbitra

tribunal. The parties are, therefore, directed to file either a joint statement or
separate statenents in witing indicating the names as directed above on or

before the 10th of July, 2007 and the matter will be posted for further orders

on 13th July, 2007.




