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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
Petition(s) for Special Leave to Appeal (G vil) No.11121/2001
(From the judgenent and order dated 22/04/1999 in AN 200/99
of The HI GH COURT OF BOVBAY)
UNION OF I NDI A & ANR Petitioner (s)
VERSUS
MACHI NERY SALE CORPORATI ON Respondent (s)
(Wth appln(s). for c/delay in filing SLP and c/delay in filing
suppl enentary affidavit)
(Wth prayer for interimrelief)
Date : 10/01/2003 This Petition was called on for hearing today.
CORAM :
HON BLE THE CHI EF JUSTI CE
HON BLE MR JUSTICE S.B. SINHA
HON BLE DR. JUSTI CE AR LAKSHVANAN
S Ganesh, Sr. Adv.
PS Nar asi mha, Adv.

P Sridhar, Adv.
B. V. Bal ar am Das, Adv.

For petitioner (s)

For Respondent (s) Gopal Subrarmani am Sr. Adv.

Udai Unesh Lalit, Adv.
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UPON hearing counsel the Court nade the foll ow ng
ORDER

Del ay condoned.

Leave granted.

The appeal is allowed. There shall be no order as

to costs.
. SP1
(Al ka Dudej a) (S. Krishnan)
Court Master Court Master
Signed order is placed on the file.
. PA
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(Arising out of S.L.P.(C) No. 11121 of 2001)

UNION OF INDIA & ANR ... Appellant (s)
VERSUS
MACHI NERY SALE CORPORATI ON ... Respondent (s)
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Heard counsel for the parties.

Leave granted.

The respondent herein filed a suit for recovery
of noney wunder Oder XXXVII of the Code of GCivi
Procedure, 1908. In the said suit, the Union of India
was not inpleaded as the defendant. The Materials
Superintendent, Eastern Naval Command, Vi shakhapatnam and
the Secretary, Mnistry of Defence, Governnment of India
were arrayed as Defendant Nos. 1 and 2 respectively.
Both the said defendants were served. However, no
witten statenment was filed. Utimtely, the suit was
decreed ex-parte on 27th January, 1998. Appellant No. 1
herein alleged that it had no notice about the filing of
the suit or service of notice on it and it was only on
14th May, 1998 that it came to know about the ex-parte
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decree dated 27th January, 1998. It is wunder such
circunstances, the Union of India nmoved an application
for setting aside the ex-parte decree. The Learned
Si ngl e Judge of the Hi gh Court dismssed this application
on the ground that it was belated. Aggri eved, the
appellant filed an appeal before the Division Bench of
that Court. However, the sanme was al so dismssed. It is
against the said judgment, the appellant has preferred
this appeal

It is not disputed that the Union of India was
not arrayed as the defendant in the suit. It is also not
di sputed that at no point of time, notice of the suit was
ever served on the appellant. W are satisfied that the

Union of India was a necessary party in the suit. In
that view of the matter, the suit suffered from
m sj oi nder of parties and deserves dism ssal. However

it is agreed between the parties that now the Union of

India should be deenmed to be inpleaded as Defendant No.

3. In that view of the matter, we set aside the inmpugned

orders and ex-parte decree dated 27th January, 1998 and

remit the matter to the trial court to decide the suit in
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accor dance with I aw. Any anount paid to t he
plaintiff-respondent pursuant to the ex-parte decree,
shal |l be refunded to the appellant within a period of two
nmont hs. The plaintiff-respondent is given liberty to
amend the plaint within six weeks and within this period,
the defendants in the suit shall file a witten
statenent. We also permit the plaintiff-respondent to
convert the summary suit in a regular suit, subject to
paynent of Court fee and other formalities, if required
under | aw

The appeal is allowed. There shall be no order
as to costs.
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