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EMPLOYEES STATE | NSURANCE CORPORATI ON Appel I ant (s)
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Date: 17/09/2009 These Appeal s were called on for hearing today.
CORAM :

HON BLE MR JUSTI CE MARKANDEY KATJU

HON BLE MR JUSTI CE ASOK KUVAR GANGULY

For Appellant(s) M. V.J. Francis, Adv.
M. Anupam M shra, Adv.

For Respondent(s) M. Om Prakash M shra, Adv.
M. CGhan Shyam Vasi sht, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Heard | earned counsel for the parties.
The appeal s are al | owed and t he i mpugned
judgnents and orders of the H gh Court as well as that of
the Enpl oyees State |Insurance Court are set aside and the
matters renanded to the Enpl oyees State | nsurance Court

for deciding the sane after inpleading the workers or

their union in a representative capacity. No order as to

the costs.

(Ajay Kr. Jain) (I'ndu Satija)
Court Master Court Master

(Signed reportable order is placed on the file)
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ClVIL APPEAL NO. 8336 OF 2004

ORDER

Cl VI L APPEAL NO 8335 CF 2004

Heard | earned counsel for the parties.
Thi s appeal has been fil ed agai nst the judgnent and
order dated 14.11.2002 of the H gh Court of Del hi at New Del hi
wher eby the appeal filed by the respondent No. 1 herein has been
all owed and it has been declared that the respondent No. 1 Board
is not liable to make any contribution towards the Enpl oyees
State Insurance in respect of the inpugned demand.
The facts in detail have been given in the inmpugned
j udgnent and hence we need not repeat the sanme herein.

It appears that the appellant had issued a notice under

Secti on 45- A of t he Enmpl oyees State I nsurance Act, 1948
(hereinafter for short "t he Act’) for maki ng enpl oyer’s
contribution t owar ds t he enpl oyees state i nsur ance. The

respondent No.1 Board chal |l enged that notice before the Enpl oyees
State I nsurance Court, Del hi . It appears t hat neit her
wor kers concerned of the respondent No. 1 Board nor any one of
themin representative capacity were nade parties in the petition
under Section 75 of the Act before the Enpl oyees State |nsurance
Court or before the High Court.
The Enpl oyees State | nsurance Court decided in favour of
the appel |l ant and agai nst the respondent No. 1 Board and directed
t he r espondent No. 1 to pay its contribution t owar ds
enpl oyees insurance. Against the said order of the Enpl oyees
State Insurance Court, the respondent No. 1-Board filed an appea
under Section 82 of the Act before the Hi gh Court and the High
Court has allowed the said appeal holding that the sub-stations
of t he r espondent No. 1 Boar d are not factories within
meani ng of the Act. Hence this appeal by special |eave.

This Court has recently held in the case of Fertilizer &

t he

t he

t he



Cheni cal s Tranvancore Ltd. Vs. Regional Director, ESIC & Os

2009 (11) SCALE 766 as under

"5, It may be noted that in its petition before

t he Enpl oyees | nsur ance Court, the appel |l ant herein
only i mpl eaded t he Enpl oyees State I nsurance
Corporation and the District Collectors of Alleppey,

Pal aghat and Cannanore as the respondents but did not

i npl ead even a single workman as a respondent.

6. Labour statutes are neant for the benefit of

t he wor kren. Hence, ordinarily in all cases under

| abour statutes the workmen, or at |east sone of them

in a representative capacity, or t he trade- uni on
representing t he concer ned wor kmen nmust be made a

party. Hence, in our opinion the appellant (petitioner

bef ore t he Enpl oyees | nsurance Court) shoul d
i mpl eaded atl east sonme of the persons concerned, as

respondents.

7. The case of the appellant was that, in fact,

none of the concerned persons was its enpl oyee and

was difficult to identify them

8. In this connection we may refer to Section

75(1) (a) of the Act which states that if any question

or di sput e ari ses as to whet her any person

enpl oyee of t he enpl oyer concer ned, or whet her

enployer is liable to pay the enployer’s contribution
towards the said persons’ insurance, that is a matter

t hat has to be deci ded by t he Enpl oyees | nsurance

Court. Hence, in our opinion, the concerned person has
to be heard before a determ nation is made agai nst him
that he is not an enpl oyee of the enpl oyer concerned.

9. The rules of natural justice require that if

any adverse order is nmade agai nst any party, he/she

nmust be heard. Thus if a determination is given by the

Enpl oyees | nsurance Court that the concerned persons

are not t he enpl oyees of t he petitioner, and
determ nati on is gi ven even wi t hout heari ng

concerned persons, it will be clearly against the rules
of natural justice.

10. It may be seen that Section 75 of the Act does

not ment i on who will be t he parties bef ore

I nsurance Court. Si nce t he det erm nati on by

I nsurance Court is a quasi - j udi ci al determ nati on

natural justice requires that any party which may be
adversely affected or nay suffer civil consequences by
such determ nation, nust be heard before passing any
order by the authority/court.
11. In our opinion, wherever any petitionis filed
by an enpl oyer under Secti on 75 of t he Act,
enpl oyer has not only to inplead the ESIC but has al so
to inplead atl east sone of the workers concerned (in a
representative capacity if there are a | arge nunber of
wor ker s) or t he t rade- uni on representing t he sai d
wor ker s. If that is not done, and a decision is given
in favour of t he enpl oyer, t he same will be in
violation of the rules of natural justice. After all
the real concerned parties in | abour natters are the
enpl oyer and the workers. The ESI Corporation will not
be in any way affected if the demand notice sent by it
under Section 45A/ 45B i s quashed.
12. It nmust be renenbered that the Act has been
enacted for the benefit of the workers to give them
medi cal benefits, which have been nmentioned in Section
46 of the Act. Hence the principal beneficiary of the
Act is the worknmen and not the ESI Corporation. The
ESI Corporation is only the agency to inplenment and
carry out the object of the Act and it has nothing to
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|l ose if the decision of the Enpl oyees Insurance Court

is given in favour of the enpl oyer. It is only the
wor kmen who have to lose if a decision is given in
favour of the enpl oyer. Hence, the worknen (or at

| east sonme of themin a representative capacity, or

their trade union) have to be necessarily nade a party/
parties because the Act is a | abour |egislation nmade

for the benefit of the worknen.

13. In the present case the worknen concerned were
not made parties before the Enpl oyees Insurance Court,

nor was notice issued to themby the said Court."

Nei t her the workers of the respondent No. 1 nor any one

of themin representative capacity were inpleaded either before

the Enpl oyees State | nsurance Court or before the Hi gh Court. In
our opinion, this is in violation of the principles of natural

justice. Hence, we allow this appeal, set aside the inpugned

j udgnent and order of the High Court as well as that of the

Enpl oyees State | nsurance Court and renmand the matter to the

Enpl oyees State I nsurance Court for deci di ng t he same after

i mpl eadi ng the workers of the respondent No. 1 Board or their
union in a representative capacity. Since, the case pertains to
the year 1987, we request the Enployees State | nsurance Court to
deci de the same expeditiously.
Appeal al | owed. No order as to the costs.
Civil Appeal No. 8336/2004
For the reasons stated in order passed in Cvil Appea
No. 8335/ 2004, this appeal is al so al | owed and the i mpugned
judgnent of the High Court as also of the Enpl oyees |nsurance
Court are set aside and the natter remanded to the Enpl oyees
State Insurance Court for deciding a fresh after inpleading the
wor ker s of t he Respondent No. 1 or their uni on in
representative capacity. Since, the case pertains to the year
1987, we request the Enpl oyees State Insurance Court to decide
the sane expeditiously.

Appeal all owed. No order as to the costs.



(ASOK KUMAR GANGULY)
NEW DELHI ;
SEPTMBER 17, 2009



