6hl N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 255 OF 2008
SURI NDER S| NCH ( DEAD)

THROUGH LEGAL REPRESENTATI VES ... Appellants

VERSUS

UNION OF I NDI A & ORS. ... Respondents
W TH

ClVIL APPEAL NO. 569 OF 2008
ClVIL APPEAL NO. 570 OF 2008

ORDER

ClVIL APPEAL NO. 255 OF 2008

Abat enent is set asi de. Del ay in filing the

substitution application is condoned. Substitution

application for bri ngi ng on record t he | egal representatives

of deceased appellant is allowed.
The appel | ant herein was t he sol e proprietor of M s.

Rangi I nt ernati onal and is carrying on t he busi ness of
manufacture and export of readymade  garnents. During the
peri od 1991- 1993, t he appel | ant exported garments to M s.

Pi nky Originals I nc. and M s. I ndo Aneri can Desi gn Wor kshop
Inc., USA, valued at Rs.45.75 crores, in respect of which the

appel l ant was al |l owed duty drawback. However, the appell ant

was not abl e to realise export proceeds to t he ext ent of
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Rs. 11.73 crores since t he foreign buyers wer e decl ared
bankrupt. Consequently, the appellant applied to the Reserve

Bank of India (RBI) to wite off the  anount as there was
possibility of realizing t he af orenment i oned export proceeds.

The RBI gr ant ed per m ssi on to t he appel | ant subj ect to

certain terns, whi ch t he appel | ant cl ai s to have complied

Wi th.

By notice dated 17.11.1997, the custons authorities in
Del hi (AT Car go Unit) required the appellant to surrender/
repay the duty drawback allowed earlier to the extent of the

anount of sal e pr oceeds not realised. The sai d notice was
duly replied
After receiving t he reply of t he appel | ant, t he

Assi st ant Conmi ssi oner of Cust ons by an order dat ed
01.07. 1998 confirned t he demand of Rs. 99, 69, 684/ - t owar ds

princi pal, al ong with i nterest at t he rate of 24% per annum

anount i ng to Rs. 71, 73, 851, aggregating to Rs. 1, 71, 37, 545/ -.

It is not in di spute t hat t he i nterest component has been
wor ked out at 24% per annum for a three-year peri od bet ween
26. 05. 1995 and 26. 05. 1998.

The sai d order dat ed 01.07. 1998 was chal | enged by t he

appel | ant by way of a wit petition bef ore t he Hi gh Court
cont endi ng t hat t he or der of t he Assi st ant Col | ect or of

Cust ons was entirely wi t hout jurisdiction. It was al so

cont ended t hat since the Cust ons and Centr al Exci se Duti es
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Dr awback Rul es, 1995 (Duty Dr awback Rul es 1995) wer e not
retrospective, t he demand for refund of t he duty dr awback
made in exerci se of Rul e 16A  thereof was unsust ai nabl e in
law. The said wit petition was disnissed on 07.08.1998 with

t he liberty to rai se t he i ssue bef ore t he Appel | ate

Aut hority.

Pur suant to or der dat ed 07.08. 1998, t he appel | ant

raised the said plea before the Appellate Authority. Bef ore

the Appellate Authority, the appellant raised the issue that

Rul e 16A  of t he Duty Dr awback Rul es 1995 was not
retrospective. The appeal was di smi ssed vi de order dat ed
21.09.1998 and the contention of the appellant that Rule 16A

of t he Duty Dr awback Rul es 1995 was not retrospective was
rej ected. It was further hel d t hat Rul e 16A has to be

no



har noni ousl y construed wth the provi si ons of Secti on 75  of
Custons Act, 1962, and therefore, recoveries can be effected
in respect of exports made earlier and where foreign exchange

has not been realized. It was further held that the drawback

was not limted to cust ons duty but i ncl uded duty on
exci sabl e goods as wel | .

As a consequence, t he appel | ant deposited t he entire

sum of drawback with interest.

Bei ng aggri eved by t he or der dat ed 21.09. 1998, t he

appel | ant filed a revision petition whi ch was di sposed of
vi de order dat ed 11. 06. 1999 relying upon t he deci si ons of
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this Court in the case of &#39; Cannanore Spinning & Weaving MIIs

Ltd. v. Collector of Custons and Central Excise&#39; [AIR 1970 SC

1950] and &#39; Anba Lal v. Union of India&#39; [AIR 1961 SC 264]. It

was held that Rule 16A of the Duty Drawback Rul es 1995 coul d

not be retrospective and t hat al | payment s made t owar ds t he
Central Excise conponent of drawback before 06.12.1995 cannot

be recovered even t hough t he export pr oceeds have not been

realized. Consequent |y, t he orders passed by t he | ower
authorities were set aside.

Aggri eved, Depart ment challenged the said order bef ore

this Court by way of Givil Appeal No. 3743  of 2003. On

21.02. 2003, t he sai d Appeal was di sm ssed on grounds t hat
there was no satisfactory explanation for delay in filing the

appeal . Whi | e di smi ssi ng t he appeal , | eave earlier grant ed
was revoked.
Pur suant to the dismnissal of the civil appeal , t he

appel | ant wr ot e a letter to t he Depart ment on 30. 05. 2003
seeki ng refund.

On 16. 06. 2003, t he Assi st ant Conmi ssi oner of Cust ons

( Ref und) rejected t he claim for ref und of t he dr awback
recovered from the appel | ant to t he ext ent of its cust ons
conponent of Rs. 46, 06, 890/ - . The appel | ant &#39; s claim for

i nterest at 24% on t he entire amount of t he dr awback
recovered fromthe appellant was al so rejected.

Bei ng aggri eved, t he appel | ant filed Wit petition
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chal I engi ng the order dated 16. 06. 2003. The Hi gh Court vide

its inpugned judgnent and final order dated 18.11.2006 partly

allowed the wit petition and held that the appellants claim

for refund of the custons conponent of the drawback together

with interest is rejected and the appellant is directed to be

pai d i nterest for t he del ayed ref und of t he exci se duty
component at the rate of 12% per annumon the Central Excise

duty component of t he dr awback t oget her with i nterest
recovered from him for t he peri od 11. 06. 1999 to 12. 06. 2003

after adj usting t he anount al r eady pai d to him It was
observed by t he Hi gh Court t hat prior to t he Duty Dr awback
Rul es, 1995, there was no provi si on ei ther in t he Centra
Excise  Act, 1944  or in the Duty Dr awback Rul es, 1971  which
sti pul at ed t hat i f t he export pr oceeds wer e not recover ed,

t hen t he correspondi ng exci se duty dr awback woul d becone
ref undabl e by the exporter

Section 37 of the Central Excise Act, 1944 is a genera

provi sion encapsul ating the rule maki ng power of the Centra

Gover nnent and not hi ng nor e. Rul e 14  of t he Duty Dr awback
Rul es, 1971, only provi ded for r epaynent of erroneous or

excess payment of dr awback and clearly t hat provi si on coul d

not be pressed into service in a situation wher e t he export
proceeds were not realised. Such a provision was introduced

in the context of excise duty for the first tine only by way
of Rul e 16A  of t he Duty Dr awback Rul es, 1995, with ef f ect
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from06.12.1995. The High Court observed that there being no

correspondi ng earlier substantive provi si on in t he Centra

Exci se Act, 1944, Rul e 16A could obvi ously not be made
retrospective to appl y even to t hose exports, l'ike t hose in
t he i nst ant case, which were made prior to 06.12.1995.

Ther ef or e, in this respect, t he Hi gh Court was in conpl ete

agr eenment with t he or der dat ed 11. 06. 1999 passed by t he
Central Governnment in the appellant&*#39;s revision petition. The

sai d order has attained finality with t he di smi ssal of t he
Cvil Appeal filed by t he Gover nnent . It was further hel d
that the order dated 12.06.2003 passed by the authorities has

al so rightly directed the refund to the appellant of t he

exci se component of t he dr awback as wel | as t he i nterest
charged thereon. It was further held that although the above

substantive provi si on was i nt roduced by t he Fi nance Act,

1991, with effect from27.12.1991, there is no correspondi ng

provi si on in the Duty Dr awback Rul es, 1971. The Depart ment
woul d, therefore, have to fall back on Section 142(1) of the

Cust ons Act , 1962, whi ch prescribes t he procedur e for

recovery of suns due to Gover nment . When, ultimtely, Rul e

16A was introduced, it was only consistent with the existing

provisions in the Custons Act, 1962, for recovery of drawback

where  export proceeds wer e not realised. In ot her wor ds,
when Rul e 16A was i nt roduced in t he Duty Dr awback Rul es,
1995, no new provision was being introduced substantively for

the first time concerning the custons duty conponent whereas
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it was as far the excise duty conmponent was concerned
Hence the instant civil appeal

After heari ng | ear ned counsel for t he parties, we are

of t he opi ni on t hat t he i mpugned order passed by t he Hi gh
Court does not suffer from any infirmty and, t her ef or e, no
interference therein is called for. Suffice is to point out

t hat t he ef f ect of Secti on 75 of t he Cust ons Act, 1962, is
t hat in case val ue/ price of t he goods exported is not

recei ved, it is to be pr esuned as i f no dr awback was ever
al | owed and in t hat view of t he mat t er, t he duty dr awback
whi ch was t aken by t he appel | ant had to be r ef unded. That
woul d be the position even de hors Rul e 16A  of t he Duty
Dr awback Rul es, 1995. Ther ef or e, we are i nclined to agr ee

t hat Rul e 16A is a clarificatory provi si on clarifying t he
position of law  which al r eady exists in t he form of Secti on
75 of t he Cust ons Act, 1962, and t heref ore, will have
retrospective effect. The appeal is, accordingly, dismssed.

At this st age, | ear ned counsel for t he appel l ants

subnits t hat on the central excise duty conponent of t he

drawback where the High Court had directed the Governnent to
refund the said anbunt along with 12% Sinpl e Interest, though

t he sai d anount is r ef unded but t he i nterest conponent has
not been released to the appellant till date. |If that be so,
t hen t he anount of i nterest shal | be rel eased in favour of

the appellants within three nonths.
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ClVIL APPEAL NO. 569 OF 2008

CIVIL APPEAL NO. 570 OF 2008

In view of our orders passed her ei nabove in G vi
Appeal No. 255 of 2008, t hese appeal s of Uni on of India are
al | owed.

....................... J.

New Del hi
July 29, 2016.
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| TEM NO. 302 COURT NO. 11 SECTION 111
SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
Cvil Appeal No. 255/2008
SURI NDER SI NGH ( DEAD)
THROUGH LEGAL REPRESENTATI VES ... Appellants
VERSUS
UNION OF | NDI A & ORS. ... Respondents

(Wth appl n(s) for c/ del ay in filing substitution appl n. and

setting aside an abatenent, substitution, interimrelief and office
report)
W TH
C. A No. 569/2008 (Wth InterimRelief and Ofice Report)
C. A No. 570/2008 (Wth InterimRelief and Ofice Report)
Date : 29/07/2016 These appeals were called on for hearing today.
CORAM : HON&#39; BLE MR JUSTI CE A. K. SI KRI
HON&#39; BLE MR JUSTI CE ROHI NTON FALI NARI MAN

For Parties M. Praveen Agrawal, Adv.
M. K. Radhakrishnan, Sr. Adv.
M. Rupesh Kumar, Adv.
Ms. Rashm Mal hotra, Adv.
M. T. M Singh, Adv.
M. B. Krishna Prasad, Adv.
Ms. Meenakshi Arora, Adv.
UPON hearing the counsel the Court nmde the follow ng
ORDER
Abat enent is set asi de. Del ay in filing the
substitution application is condoned. Substi tution
application for bri ngi ng on record t he | egal representatives

of deceased appellant is all owed.
Cvil appeal No. 255 of 2008 is dismssed, Cvil Appeal
No. 569 of 2008 and Civil Appeal No. 570 of 2008 are all owed
in ternms of the signed order.
(Ni dhi Ahuja) (Tapan Kr. Chakraborty)

Court Master Court Master
[ Signed order is placed on the file.]
C. A No. 255/ 2008 etc.



