I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cvil Appeal No. 2420 of 2005
Conmi ssi oner of Custons (Inport), Minbai Ap
pel l ant (s)
VERSUS
M s Hindal co Industries Ltd. Re
spondent (s)
WTH

Cvil Appeal No.3469 of 2015

ORDER
G vil Appeal No. 2420 of 2005
The r espondent - assessee is engaged
in t he
manuf act ure of copper and copper product s i
n their
snelter plant. For setting up of the said snelter plant,
it had inmported certain capital goods froma few foreign
suppliers, whi ch i ncl uded M s. Qut okunpu Eng
i neering
Contractors, Finland (for short "COEC'). Three agree
nment s
of dated 12th Novenber, 1994 were entered into between the
r espondent and t he CEC. These are known as
Li cence

Agreenment, Delivery of Proprietary Equi pments Agreenent
and Basi ¢ Engi neering, Training and Techni cal Services

Agr eenent . Under the Delivery of Proprietary Equi pnents
Signature Not Verified
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Agreenment, capital goods for setting up of the plant in
Reason:

the sumof US $ 2,10, 25, 000/- were inported. The
bill of

entry showi ng the aforesaid invoice value was fil ed



The

Custons Authorities, however, wanted to load this price

with t he consi derati on t hat was agr eed for Li cence
Agr eenent as wel | as Basi ¢ Engi neeri ng, Trai ni ng and
Techni cal Services Agreenent. The Assistant Conmi ssioner
of Custons, after issuing show cause notice, held that
the paynents made in the other two agreenents need not be
added to t he i nvoi ce under Rul e 9 of t he Cust ons
Val uati on (Determnation of Price of | mported Goods)
Rul es, 1988. However , t he assessabl e val ue  of t he
equi prent i nported for sul phuric acid plant should be
| oaded by 2.03% of the said Rules.

The Departnent felt aggrieved against this approach
of the Assistant Commi ssioner of Custons and fil ed appea
bef ore t he Conmi ssi oner (Appeal s). The Conmi ssi oner
(Appeal s) al | owed t he sai d appeal hol di ng t hat t he

licence fee and fees paid for basic engineering services
shoul d be added to the invoice price of the inported
goods for the copper snelting plant in terns of Rule 9 of
the aforesaid Rul es.

Against this order of the Comm ssioner (Appeals), the
assessee preferred appeal which has been allowed by the
Custonms, Excise & Service Tax Appellate Tribunal (CESTAT)
by the inmpugned judgnent.

This is how the Departnment has preferred the present

appeal against the order of the CESTAT.
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On going through the order of the CESTAT, it becones
cl ear t hat t he CESTAT  has gone into t he vari ous
provi sions of the three agreenents and has cone to the
conclusion that neither the fees paid under the Licence
Agreement nor under the Basic Engineering, Training and

Techni cal Services Agreenent related to the inport of the



capital goods nor was it a condition of sale and on that
basis it has recorded the finding that the provisions of
Rule 9(1)(b)(iv) or Rule 9(1)(c) or Rule 9(1)(e) of the
aforesaid Rules would apply to the facts of the case.
That apart, it further finds that both the Agreenents,
viz., Licence Agreenent as well as Basic Engi neering,
Trai ni ng and Techni cal Services Agreenent, pertained to
the services that were to be provided post inport of the
af oresai d goods. On this ground al so, the value of these
services could not have been | oaded into the val ue of the
goods at which those were inported.

It is also to be borne in nind that the respondent
had purchased various capital conponents from nany ot her
parties and the goods for which the agreenent was signed
with CEC constituted only 16% of the total val ue.

On these facts, we are of the opinion that the matter
is squarely covered by the recent judgnent of this Court
in Commi ssioner of Custons, Ahnedabad v. Ms. Essar Stee

Ltd. [Civil Appeal No.3042 of 2004] decided on 13th April,
4

2015.
For all these reasons, we do not find any infirmty
in the inpugned order of the CESTAT.
Thus, this appeal, which is bereft of any nerit, is
accordingly di sm ssed.
Cvil Appeal No.3469 of 2015
In this appeal, we find that al nost on identical terns,
as noted in the above Cvil Appeal No.2420 of 2005, agreements
were entered into by the assessee with one Ms. Davy Dravo.
Apart from the agr eenment for suppl y of equi prent s, ot her
agreement s are Basi c Engi neeri ng and Trai ni ng Agr eenent ,
Process Licence Agreenent and Supervisory Services Agreenent.
The consideration of these three agreenments is laid into the

val uation of supplies made by Ms. Davy Dravo. Not only the



suppl i es whi ch t he assessee t ook from t he sai d
constituted nerely 16 per cent of the total capital goods and

the remai ni ng capital goods were purchased from some ot her

exporters as well as indigenous, we also find that all these

agreenents pertained to rendering of services which are post

i mport. Therefore, this case is also squarely covered by the
judgnent of this Court in Conmi ssioner of Customs, Ahmedabad

V. M s. Essar St eel Ltd. [Civil Appeal No. 3042

deci ded on 13th April, 2015.

The Tri bunal , however , in t he i nst ant case
different view, i.e., in favour of the Revenue and agai nst the
5
assessee. For the reasons recorded in the judgnent in Ms.

Essar Steel Ltd. (supra) as well as the salient features noted
whi | e deci ding the above appeal, being Cvil Appeal No.2420 of

2005, this appeal warrants to be allowed, setting aside the

orders of the CESTAT. It is directed accordingly.
.................................. J.
(A K. SIKRI)
.................................. J.
( ROHI NTON FALI NARI MAN)
NEW DELH
MAY 11, 2015
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C. A No. 3469/2015

(Wth appln.(s) for stay and appln.(s) for c/delay in re-filing
appeal and O fice Report)

Date : 11/05/2015 These appeals were called on for hearing today.

CORAM : HON BLE MR JUSTICE A K. SIKRI

HON BLE MR, JUSTI CE ROHI NTON FALI NARI VAN
For Appellant(s) Jai deep Qupta, Sr. Adv.
Arijit Prasad, Adv.
Rashm WMal hotra, Adv.
Ri tesh Kumar, Adv.
B. Krishna Prasad, AOR

Vi kr am Nankani, Sr. Adv.
Al ok Yadav, Adv.
Somat h Shukl a, Adv.
Hari sh Pandey, AOR

Udit Jain, Adv.

V. Lakshm kumar an, Adv.

M P. Devanath, AOR

s. L. Charanaya, Adv.

Vi vek Sharma, Adv.

S. Vasudevan, Adv.

Rachit Jain, Adv.

Hemant Bajaj, Adv.

Aman D., Adv.

s. Disha Jain, Adv.

R. Ramachandr an, Adv.

Adi tya Bhattacharya, Adv.

Anbari sh Pandey, Adv.
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For Respondent (s)
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UPON hearing the counsel the Court nmde the follow ng
ORDER

Cvil Appeal No.2420 of 2005 is dism ssed and Civil

Appeal No. 3469 of 2015 is allowed in terns of the signed

or der.
( SANJAY KUMAR- | ) (NIDH  AHUJA) (SUMAN JAIN)
COURT MASTER COURT MASTER COURT MASTER

(Signed order is placed on the file)



