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REPORTABLFE'
IN THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 2558 OF 2005
COW SSI ONER OF | NCOVE TAX, KERALA ... Ap
pel | ant
VERSUS
M S. TRAVANCORE SUGARS & CHEM CALS LTD. ... Re
spondent
JUDGMENT
R F. NARI MAN, J.
The respondent - assessee is engaged
in t he
manuf acture and sale of foreign |iquor and sugar
The
assessee filed its return of incone for assessnent year
1990- 1991 decl aring an income of Rs. 15,84, 398/-.
The
assessee had itself shown t hat a vend fee
of Rs.
22,87,512/ - was disall owabl e under Section 43B of the
Incone Tax Act (hereinafter referred to as 'Act’) since
it was not actual ly pai d bef ore t he expiry
of t he
rel evant previous year.
On 30.04. 1993, the assessing officer conpleted the
assessnent for t he year 1990- 1991 and i nt
er alia
confirnmed disall owance of the vend fee. Aga
nst this,
the assessee preferred an appeal before the Commi ssioner
of I ncome Tax (Appeal s), who, by hi s ord
er dat ed

24.05. 1993, del eted the disall owance under Section 43B
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and al | owed t he appeal of t he respondent - ass
essee.
17:39: 27 I ST
Reason:



Aggrieved by the said order, the Revenue preferred an
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appeal before the I ncone Tax Appellate Tribunal, which

confirned t he aforesaid order of t he Commi ssi oner
(Appeal s) by its judgment and order dated 15.04.1998.

Agai nst t he sai d or der, t he Revenue preferred a
Ref erence Application before the Income Tax Appellate

Tri bunal under Section 256(1) of the Act, which referred

two questions of law to the Hi gh Court. In the present
appeal, we are concerned with Question No. 2 which reads

as follows: -

"2. "\Whet her, on the facts and in the
circunmstances of the case, the Tribunal is right
in law in uphol ding the deletion of disallowance
under S. 43B of the I.T. Act in respect of the
vend fee of Rs. 22,87,512/- outstanding as a
liability payable to the Governnent of Kerala as
on the last day of the accounting year?"

Section 43B of the Income Tax Act allows certain
deductions only to be on actual paynent. Section 43B
reads as follows: -

"43B. Notwi t hst andi ng anyt hing contai ned i n any
ot her provi sion of this Act, a deduction
ot herw se all owabl e under this Act in respect of-

(a) any sum payabl e by the assessee by way of
tax, duty, cess or fee, by whatever name call ed,
under any law for the time being in force, or

(b) any sum payabl e by the assessee as an
enpl oyer by way of contribution to any provident
fund or superannuation fund or gratuity fund or
any other fund for the welfare of enployees, or

(c) any sumreferred to in clause (ii) of
sub-section (1) of section 36, or
(d) any sum payabl e by the assessee as
interest on any |l oan or borrowi ng fromany public
financial institution or a State financi al
corporation or a State industrial investnent
corporation, in accordance with the terns and
condi tions of the agreement governing such | oan
or borrow ng, or

(e) any sum payabl e by the assessee as
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interest on any |l oan or advances from a schedul ed
bank in accordance with the terns and conditions
of the agreenent governing such | oan or advances,
or

(f) any sum payabl e by the assessee as an

enployer in lieu of any |leave at the credit of
hi s enpl oyee,

shall be allowed (irrespective of the previous
year in which the liability to pay such sum was



incurred by the assessee according to the nethod
of accounting regularly enployed by hin only in
computing the income referred to in section 28 of
that previous year in which such sumis actually
paid by him"

A reading of the Section after it was substituted
by Finance Act, 1988 with effect from 01l. 04. 1989 shows
that sub clause (a) in Section 43B has been consi derably
wi dened by the anendnment by the addition of the words
"by what ever nanme called". It is clear, therefore, that
to attract this section any sumthat is payabl e whether
it is called tax, duty, cess or fee or called by sone
ot her nanme, becones a deduction all owabl e under the said
Section provided that in the previous year, relevant to

the assessment year, such sum should be actually paid by

t he assessee.

Shri Arijit Prasad, |earned counsel appearing on
behal f of the appellant, has submtted before us that
t he judgnent under appeal has mnissed the purport of the
1988 Fi nance Act anendment to the Inconme Tax Act. He
al so cl ai med t hat whet her a particul ar vend fee is
called "privilege" in law, thanks to certain judgnments
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of this court, nmakes no difference in view of t he
amendnent, and whether it is a fee stricto sensu as
under st ood in t he | egi sl ative lists in t he Sevent h
Schedul e to the Constitution of India or it is called by
some ot her nanme woul d not nmake any difference. Furt her
he argued before us that reliance placed on a judgnent
of the Karnataka High Court reported in 246 ITR 750 in
the year 2000 ' Conmi ssioner of Income Tax v. Sri Balaji
and Co.’ was al so misplaced i nasnuch as the Karnat aka
Hi gh Court, in holding that kist or rentals paid to the
Governnent in respect of vending, toddy/ arracks is not

a duty, tax, cess or fee so held only because this case



pertains to a period prior to the anmendnment made with

effect from 01. 04. 1989.

Shri C. N. Sreekumar, |earned counsel on behal f of
the respondent, referred us to the counter affidavit
filed in this Court and to an Annexure to the said
counter affidavit. Hi s argunent was that it is clear
t hat t he so-cal |l ed vend fee in t he pr esent case is
not hi ng but a consensual arrangenent by which ultinmately
machi nery and equi prrent used by sugar mlls which were
very old and which require urgent repair / repl acenent
could be so repaired or replaced. According to him the
af oresai d vend fee not being a conpul sory exaction by

the State, would not, therefore, fall within any of the

C. A No. 2558/ 2005 4
expressions used in Section 43B(a) of the Act.

Havi ng heard | earned counsel for the parties, we
think there is force in the subm ssion made by Shri
Arijit Pr asad on behal f of t he Revenue. First and
f or enost he is correct in saying that t he i mpugned
j udgnent does not refer to the anmendnent nade in Section
43B with effect from1l.4.1989 at all. The assessnent
year with which we are involved on facts in the present
case is 1990- 1991 whi ch woul d clearly attract t he
anmendnent so nmde. Secondly, he is also correct in
stating that the Karnataka Hi gh Court judgnent referred
to supra, decided a question arising under Section 43B
in respect of assessnent years 1984-1985, i.e., it was a
judgnent relating to an assessnment year prior to the
anendnent made on 01. 04. 1989. It was in t hese
circunstances that the Karnataka Hi gh Court held:
"The provisions of section 17 of the
Kar nat aka Exci se Act, 1965, have referred to the

power to grant |ease of the right to manufacture.
Section 24 has conferred the additional power on



the State Governnment to accept paynment of a sum or
| evy such licence fee or privilege fee as may be
prescribed, in consideration of grant of |ease or
| icence or both, by or under this Act. This power
is in addi tion to any exci se duty or
countervailing duty |eviable under sections 22 and
23. If the Legislature has used specific | anguage
then it cannot be stretched to include certain
sunms which are not in the nature of paynent
mentioned by the Legislature. Paynment of | ease
money/ rental may be a statutory liability but
however any statutory liability does not cone
within the purview of section 43B. It is only
that the statutory liability which is in the
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nature of tax, duty, cess or fee to which the
provi sions of section 43B are attracted. Si nce

the kist/rental could not be considered to be
falling under either of the itenms, the provisions
of section 43B cannot be attracted and as such we
are of the view that the Tribunal was justified in
law in holding that the kist anopunt payable to the
Government by the assessee could not be brought
within the purview of the provisions of section
43B of the Income Tax Act, 1961. It is a
different matter that the licensees are not paying
the rent in tinme for which it is only the
Legi sl ature which could intervene and not the
courts."

Shri Arijit Prasad also referred us to the Notes
on clauses which preceded the 1989 amendnent which reads
as follows: -

"21.2 The words "tax" and "duty" have been
the subject matter of judicial interpretation and
there is a controversy as to whether they cover
statutory levies |like cess, fees, etc. Sone
appel l ate authorities have held that such cess or
fees cannot be covered by the expressions "tax" or
"duty". Such an interpretation is against the
| egislative intent and, therefore, by way of
clarification, an amendnment has been carried out
to provide that cess or fees by whatever name
call ed, which have been inposed by any statutory
authority, including a | ocal authority, will be
all oned as a deduction only if these are actually
paid."

On a reading of the docunent on which Shri C. N
Sreekurmar has placed reliance, nanely, a Government of
Keral a order dated 28.04.1988, what becomes clear is
that the Governnment proposed to inmpose and then inposed
a levy on three sugar mlls by way of collecting of vend

fee of Rs. 0.50 paisa per bulk litre of arrack sold by

t hem whi ch would go into a fund which would then be used



for t he repair / r epl acenent of old machi nery and
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equi pnent in these three nills. Thi s docunent shows

that the vend fee collected fromthe three mills is, in

fact, a fee in the classic sense of the termas used in

" Conmi ssi oner, Hi ndu Rel i gi ous Endownent s V. Sri
Lakshm ndra Thirtha Swam ar of Sri Shirur Mitt’ reported

in [1954 SCR 1005]. It is clear, on a reading of this

docunent, that the State conpulsorily takes fromthe

three nmills, a vend fee for the purpose of conferring a

speci al benefi t on t he sai d three mlls, Vi z., t he
repair and r epl acenent of exi sting machi nery and
equi prent .

On facts in the present case, it is clear that the
anendnent nmade to Section 43B is attracted. Even if the

vend fee that is paid by the respondent to the State

does not directly fall within t he expressi on "fee’
contained in Section 43B(a), it would be a 'fee’ by
"whatever nane called , that is even if the vend fee is
called "privilege’ as has been held by the H gh Court in
t he judgnent under appeal . This being the case, we find
that question No. 2 which was answered in favour of the
assessee and agai nst the Revenue by the Hi gh Court was
not answered correctly.
We therefore, set aside the aforesaid judgnent and
all ow the present appeal in favour of the Revenue. In
case the respondent has actually paid the aforesaid fee
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in a previous year relevant to sone other assessnent
year, he will be entitled to claim the benefi t of
Secti on 43B for t hat particul ar assessnent year in
accordance with | aw. The appeal stands disposed of in

the aforesaid terns.



...................... . J.
[ ROHI NTON FALI NARI MAN ]
New Del hi ;
May 07, 2015.
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| TEM NO. 112 COURT NO. 12 SECTION 111 A
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Cvil Appeal No(s). 2558/ 2005
COVMNR. OF | NCOVE TAX, KERALA Appel | ant (s)
VERSUS
M S. TRAVANCORE SUGARS & CHEM CALS LTD. Respondent (s)

(with office report)
Date : 07/05/2015 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTICE A K. SIKRI
HON BLE MR JUSTI CE ROH NTON FALI NARI MAN

For Appellant(s)
M. Arijit Prasad, Adv.
Ms. Anil Katiyar, Adv.
For Respondent (s)
M. C. N Sree Kumar, Adv.
M. Amt Sharnma, Adv.

UPON hearing the counsel the Court nmade the follow ng
ORDER

The appeal stands disposed of in terns of the signed
reportabl e judgnent.

(Ni dhi Ahuj a) (Suman Jai n)
COURT MASTER COURT MASTER

[ Signed reportable judgnent is placed on the file.]
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