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1. Thi s appeal has been preferred agai nst the judgment and

order dated 11.12.2002 passed by the Hi gh Court of Sikkim at
Gangt ok in Crim nal Appeal No. 4 of 2002,

j udgnent and or der dat ed 30. 5. 2002, passed

uphol di ng

by

t he

t he

Speci al



Judge, Prevention of Corruption Act, Gangtok in Crimnal Case

No. 4 of 1997, convi cting t he appel | ant for t he of f ences
puni shabl e under Section 13(2) read with Section 13(1)(e) of
the Prevention of Corruption Act, 1988 (hereinafter called as

PC Act 1988) and awarding himthe sentence of 3 years Rl and a

fine of Rs.10,000/-, in default thereof, to undergo a further

Rl for six nonths.
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2. Fact s and ci rcunst ances gi ving rise to appeal a
re as
under:
(A The appel |l ant joined the Special Branch of Police in
t he
State of Si kki m as a Const abl e in 1972. He was ac
corded
pronotion to t he r ank of Head Const abl e in 1976, an
d was
subsequent|ly pr onot ed on an ad hoc basi s to t he po
st of
Inspector in 1987. His services were attached to the Hon' ble
Chi ef M ni ster of Si kki m in 1987. The appel | ant

was
repatriated to his parent departnent, i.e. the Reserve Line, in
1994.
(B) An FIR dated 5.1.1996 was regi stered agai nst the appell ant
by the DSP, CBlI (ACB) under Section 13(2) r/w Section 13(1)(e)
of t he PC Act 1988, al | egi ng t hat t he appel | ant w
as in
possessi on of di sproportionate assets to t he tu
ne of
Rs. 6, 46, 805/ - and had accunul at ed t he same bet ween 19
87 to
1995.
(O The appel |l ant received the office nenorandum dated 5t h/ 31st
August , 1996 from t he Super i nt endent of Pol i ce,
Police
Headquart er s, Gangt ok, directing himto give a consolidated

statenment of the i movabl e properties inherited and/or owned or



acquired by himin his nane or in the nane of any menber of his

famly during t he peri od from 1987 to 1995, as
r t he
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requirenents of statutory provisions in the Sikkim Governnent

Servants Conduct Rules, 1981 (hereinafter called Rules 1981).

(D) The appel | ant submitted t he required i nformation vi de
docunent Ext . D4 on 10.9.1996 giving full details of t he
properties acquired and possessed by him The Director Genera

of Police, Sikkimgranted sanction on 5.4.1997, under the

provi sions of Section 19(1)(c) of the PC Act 1988 to prosecute

the appel |l ant under Section 13(2) r/w Section 13(1)(e) of the

PC Act 1988.

(EB) The charge sheet was subnmitted agai nst the appellant on

23.4.1997, alleging that he was found in possession of the

assets dis-proportionate to his known sources of incone, to the

tune of Rs. 18, 25, 098. 69, whi ch had been acquired by hi m
abusing his official post during the period from1l.4.1987 to

10. 1. 1996.

(F) The | earned Speci al Judge vide order dated 18.6.1998 cane

to the conclusion that there was a prinma facie case agai nst the
appellant to try himfor the aforesaid charges.

(9 Bei ng aggri eved, the appell ant approached the Hi gh Court

by filing the Revision Petition No.4 of 1998 chal |l engi ng the

af oresai d order. The Hi gh Court di sposed of the said petition

vide order dated 26.8.1998 holding that it would be the duty of

the Investigating Oficer to establish its authority at the

time of comencenent of the trial

(H During the course of trial, the prosecution exani ned 26

pe



wi tnesses and the statenment of the appellant was recorded under

Section 313 of t he Code of Crim nal Procedur e, 1973
(hereinafter called Cr.P.C.) on 29.11.2001. Subsequent thereto,

in support of his case the appellant also exam ned 4 w tnesses.

The Special Judge held the appellant guilty of the aforesaid

charges vide judgnent and order dated 30.5.2002 and awarded the

puni shmment nentioned herei nabove.

(1) Bei ng aggrieved, the appell ant approached the Hi gh Court

by filing Crininal Appeal No.4 of 2002. During the hearing of

the appeal, an argunent was advanced before the Hi gh Court that

a | arge nunber of docunents, particularly the Exhibits P/ 16, P/

17, P/ 23, P/ 33, P/34, P/35(1), P/35(11), P/35(I11), P/62 and P/

63, though relied by the Special Judge during the trial, had

not been proved in evidence. Therefore, the judgnent of the

Speci al Court suffered from fundanmental procedural errors and

stood vitiated. The Hi gh Court instead of deciding the appea
t aki ng into account t he af oresai d ar gunent , remtted t he
matter to the Trial Court vide order dated 27th Septenber, 2002

gi ving an opportunity to t he prosecuti on to prove t hose

docunents and it directed the Trial Court to send the file back

to the High Court after conpleting that formality.

(J) The Special Judge considered the matter in the |ight of

the directions issued by the H gh Court and on an application

submitted by the Special Public Prosecutor on 7.10.2002, issued

summons to 12 witnesses i.e. Shri Kishore Kumar Mikhiya (PW 3),

Shri P.S. Rasaily (PW4), Shri Chandra Prakash Raya (PW6),

Shri B.K Gurung (PW8), Shri B.K Mikhiya (PW9), Shri Kanal

Tewar i (PW10), Shri R K Qupt a (PW11), Shri K. Somar aj an
(PW12), Shri D.P. Deokotta (PW15), Shri C. K. Das (PW16),

Shri Shri B.K. Trihatri (PW23) and Shri Pallav Kenowar (PW 24)

to appear before it to prove the aforesaid docunents, and dates

were fixed for that purpose from 25.10.2002 to 30.10.2002



(K) In spite of all this, the prosecution failed to prove the

sai d docunent s as t he ori gi nal records of t he af oresai d
docunent s, whi ch rel ated to t he bills of t el ephone and
electricity expenditure aggregating to Rs.1,04,364/-. Shri RK

GQupta, Sr. Accounts Oficer (PW11) appeared before the Specia

Court and admtted t hat t he ori gi nal S RC coul d not be
produced in the court as the sanme was not traceable in respect

of the tel ephone bill. Sane renained the position in respect of

t he electricity char ges as Shri D. P. Deokot a, Executi ve

Engi neer, Power Department (PW15), adnmitted that the origina

demand register coul d not be br ought as t he same V\as6
ot
traceabl e. Wth t he af oresai d remar ks, t he Speci al Judge
referred the matter back to the H gh Court and the Hi gh Court
heard t he argunent s and di smi ssed t he appeal vi de i mpugned
judgnment and order. Hence, this appeal
3. Shri V. A. Bobde, |earned senior counsel appearing for the
appel | ant, has rai sed a | arge nunber of i ssues cont endi ng
inter-alia that the FIR could not have been | odged without the
witten order/direction of the Superintendent of Police. The
FIR had been | odged in fl agrant viol ation of statutory
requi renents. The question of putting the crimnal lawinto
nmoti on could not arise. Executive action has not only been
Laken i rresponsibly, it t ant amount s to abuse of power .
e
courts bel ow not only ought to have di sapproved of it
ut
shoul d have refused to act upon it. The police authorities
cannot be pernitted to take advantage of an abuse of power.
Sanction could not have been accorded wi thout considering the
contents of Ex.D-4; no prelimnary enquiry had been conducted
agai nst t he appel I ant, as required by vari ous judicia

pronouncenents of this Court. The docunents very heavily relied



upon by t he prosecuti on had never been proved in spite
of

remand of the case for that purpose. Remand even for linited

pur pose to prove t he docunent s was i mper ni ssi bl e as it
s

tantanmount to giving an opportunity to the prosecution to fil
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up any lacunae in its case. The procedural error conmtted by

t he prosecution is not cur abl e. Ther ef or e, t he entire
prosecuti on proceedi ngs stood vitiated. Mre so, the evidence
adduced by the appellant in defence regarding the income from
his rented prem ses had been discarded on flinsy grounds e.g.
that the tenants had not shown their incone and expenditure
while filling up the income tax returns, nor had the tenants
produced the rent receipts or on the basis that there was sone
di screpancy between the inconme derived fromthe tenants and
the amounts shown from ot her sources while submtting the Ext.
D- 4.
Shri Bobde has further subnitted t hat t he Expl anati on
added to Section 13(1)(e) of PC Act 1988 did not exist in the
Prevention of Corruption Act, 1947 (hereinafter called Act
1947). It provides that "known sources of income" means incone
received fromany | awful source and such receipts had been
submitted by the appellant in Ext. D-4. No such requirenent was
there under Section 5(1)(e) of the Act, 1947 and, therefore,
the start of check period from1.4.1987 and conputation of
i ncone was not based on any incone derived from ot her | awful
sources. The addition of the Explanation to Section 13(1)(e)
led to a material change in the statutory requirenent. The
courts below failed to appreciate the subm ssion that the PC

Act 1988 was made appl i cabl e in t he State of Si kki m on

12. 9. 1988, t hough in ot her St at es it had cone into force

earlier. The prosecuti on fail ed to make any segregation



bet ween the periods covered by the two Acts, as regards incone,
expenditure, savings, assets with the result that prosecution
had not proved any of the said docunents from 12.9.1988. Thus,
the entire proceedi ngs had been conducted in gross violation of

t he rights of t he appel | ant under Article 21 of

Constitution of I ndi a. In Vi ew of the above, t he appea

deserves to be allowed and judgnments and orders of the courts

below are |iable to be set aside.

4. On the contrary, Shri P.P. Ml hotra, Additional Solicitor
Gener al and Shri A Mar i ar put ham | ear ned seni or counsel
appeari ng for t he respondent s, have vehenent |y opposed

appeal pointing out that the docunment Ext.D-4 was not submitted
in conpliance of the statutory requirenent of Section 19 of
Rul es 1981. The fact that docunents particularly the tel ephone
and electricity bills were not proved even after remand itself
does not affect the nerits of the case, as the same cannot be a
ground for disbelieving the said documents. The said bills had
been prepared on the basis of the registers, though registers
could not be traced and the bills could not be proved.

Addi tion of Explanation to Section 13(1)(e) of the PC Act

1988 does not nmke any difference whatsoever in view of the

fact t hat once the prosecution successfully establishes t he
possessi on of dis-proportionate assets the burden shifts to the
accused to prove his innocence. Mere acquisition of property

does not itself constitute an offence under the P.C Act, 1988,

r at her it is failure to satisfactorily account for such
possessi on of property t hat makes t he possessi on t her eof
obj ecti onabl e as offending the | aw The i ssue of segregation

of income and expenditure etc. for the periods covered by the
two Acts is not required to be considered as PC Act 1947 as

well as PC Act 1988 provided for the possession of assets at

t he

t he



any tine during the period of his office. Def ence evi dence has

rightly been discarded by the courts bel ow being not reliable.

Any error, onmission or irregularity in the sanction does not

vitiate t he trial unl ess a failure of justice has
occasi oned thereby. Thus, the appeal is devoid of any nmerit and

is liable to the di sm ssed.

5. We have considered the rival subnissions nmade by | earned

counsel for the parties and perused the record.

6. This Court in P. Sirajuddin etc. v. The State of Madras

etc., AIR 1971 SC 520; and State of Haryana & Os. V.

Bhajan Lal & Ors., AIR 1992 SC 604 has categorically held that

before a public servant is charged with an act of dishonesty

whi ch anmounts to serious ms-denmeanor and an FIR is | odged

against him there nust be sone suitable prelinmnary enquiry

into the allegations by a responsible officer. Such a course

has not been adopted by the prosecution though the | aw decl ared

by this Court is binding on everyone in view of the provisions

of Article 14 of the Constitution, which would by all neans

override the statutory provisions of the Cr.P.C. and such an
irregularity is not curable nor does it fall within the anbit

of Section 465 Cr.P.C. However, as the issue is being raised
first time before this Court, it is not wor t h
consi deration. More so, the aforesaid observations do not |ay

down | aw of universal application.

7. Much has been argued on the issue that investigation has

been conducted wi thout a proper order in witing, by an officer

not authorised otherwi se and sancti on has been granted under

Section 19  of t he PC Act 1988 vi de or der dat ed
wi t hout taking into account the assets and i ncone shown in

Ext. D-4, though the said assets represented known sources of

been
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further

5.4.1997,



i ncome Wit hin t he meani ng of Section 13(1)(e) and
Expl anation attached thereto. It has further been subnmitted

t hat an invalid sanction cannot be the  foundation for
prosecution and thus, the entire investigation and trial stood

vitiated as the investigation w thout proper authorisation and

invalid sanction goes to the root of the jurisdiction of the

court and so the convi ction cannot stand.

8. The i ssues rai sed herei nabove are no nore res integra. The

mat t er of investigation by an officer not authorised by |aw

has been considered by this Court tinme and again and it has

consi stently been hel d t hat a def ect or irregularity in
i nvestigation however serious, has no direct bearing on the

conpetence or procedure relating to cognizance or trial and,

therefore, where the cogni zance of the case has in fact been

taken and the case has proceeded to termination, the invalidity

of the precedent investigation does not vitiate the result,

unl ess a miscarriage of justice has been caused thereby. The

defect or irregularity in investigation has no bearing on the

conpetence of the Court or procedure relating to cogni zance or

trial. (Vide H N Rishbud & Anr. v. State of Del hi, AR 1955
SC 196; Munnalal v. State of U P., AIR 1964 SC 28, Khandu Sonu
Dhobi & Anr. v. The State of Mharashtra, AIR 1972 SC 958;

State of MP. v. Bhooraji & Os., AIR 2001 SC 3372; State of
M P. v. Ranesh Chand Sharma, (2005) 12 SCC 628; and State of

M P. v. Virender Kumar Tripathi, (2009) 15 SCC 533).

9. In Kal pnath Rai v. State (Through CBI), AIR 1998 SC 201
a case under the provisions of Section 20 of Terrorist and

Di sruptive Activities (Prevention) Act , 1987, this Court

12
consi dered the issue as to whether an oral direction to an

t he

t he

11



of ficer to conduct investigation could neet the requirenent of
|l aw. After considering the statutory provisions, the Court cane
to the conclusion that as oral approval was obtained fromthe
conpetent officer concerned, it was sufficient to legalise the

further action.

10. In State | nspect or of Pol i ce, Vi shakhapat nam v. Surya
Sankaram Karri, (2006) 7 SCC 172, a two-Judge Bench of this
Court had taken a contrary view w thout taking note of the

earlier two-Judge Bench judgnent in Kal pnath Rai (supra) and
hel d as under:

"When a statutory functionary passes an order
that too authorizing a person to carry out a
public function like investigation into an
of fence, an order in witing was required to be
passed. A statutory functionary nust act in a
manner laid down in the statute. |ssuance of an
oral direction is not contenplated under the
Act. Such a concept is unknown in administrative
law. The statutory functionaries are enjoyed
with a duty to pass witten orders. However, the
Court taking note of subsequent proceedings
recorded its conclusions as under

‘It is true that only on the basis of illega
i nvestigation a proceeding may not be quashed
unl ess m scarriage of justice is shown, but in
this case as we have noticed hereinbefore, the
respondent had suffered miscarriage of justice
as the investigation nmade by PW41 was not

fair’."
13
11. In the instant case, the officer has nentioned in the FIR
itself that he had orally been directed by the Superintendent
of Police to investigate the case. It is evident fromthe

above that the judgnents in Kal pnath Rai (supra) and Surya

Sankaram Karr i (supra) have been deci ded by two Judge Benches
of this Court and in the latter judgnent, the earlier judgnent

of this Court in Kalpnath Rai (supra) has not been taken note

of . Technically speaking it can be held to be per incuriam

There is nothing on record to show that the officer’s statenent

is not factually correct. W have no occasion to decide as

whi ch of the earlier judgnments is binding. It is evident

t hat



there was a direction by the Superintendent of Police to the

of ficer concerned to investigate the case. Thus, in the facts

and circunmstances of the case, the issue as to whether the ora

order could nmeet t he requi renent of | aw remai ns nerely a
techni cal issue. Further, as there is nothing on record to show

that the investigation had been conducted unfairly, we are not

inclined to exam ne the issue further

12. Sane r emai ned t he position regardi ng sancti on. In t he
absence of anything to show that any defect or irregularity

therein caused a failure of justice, t he pl ea is wi t hout
substance. A failure of justice is relatable to error, omi ssion

or irregularity in t he sancti on. Ther ef or e, a nmere error

14
omi ssion or irregularity in sanction is not considered to be

fatal unless it has resulted in a failure of justice or has

been occasioned thereby. Section 19 (1) of the PC Act 1988 is a

matt er of procedure and does not go to t he r oot of t he
jurisdiction and once the cogni zance has been taken by the

Court under Cr.P.C., it cannot be said that an invalid police

report is the foundation of jurisdiction of the court to take

cogni zance. (Vide Kal pnat h Rai (supra); State of Ori ssa V.
M ut unj aya Panda, AIR 1998 SC 715; State by Police | nspector v.

Sri T. Venkat esh Mur t hy, (2004) 7 SCC 763; Shanker bha
Lal j i bhai Rot v. State of Gujarat, (2004) 13 SCC 487, Par kash

Singh Badal & Anr. v. State of Punjab & Ors., AR 2007 SC 1274;
and MC. Mehta v. Union of India & Os. (Taj Corridor Scam,

Al R 2007 SC 1087).

13. In State of Haryana & O's. v. Ch. Bhajan Lal & Os., AR
1992 SC 604, this Court dealing with the same provisions held
that a conjoint reading of the nmain provision, Section 5-A(1)
(new Section 17) and the two provisos thereto, shows that the

i nvestigation by the designated police officer was the rule and



t he i nvestigation by an of ficer of a | ower r ank
exception. It has been ruled by the Court in several decisions
that Section 6-A (new Section 23) of the Act was mandatory and

not directory and t he i nvestigation conduct ed in

t her eof bears t he stanp of illegality, but t hat
committed in the course of an investigation, does not affect
the conpetence and the jurisdiction of the Court for trial and
where the cogni zance of the case has in fact been taken and the
case has pr oceeded to term nation, t he validity
proceedings is not vitiated unless a niscarriage of justice
has been caused as a resul t of t he illegality
i nvestigation.
In the facts and circunstances of the case, we are al so
not willing to exanm ne the correctness of subm ssions nade by
M. Bobde in respect of segregation of period covered by two
Acts and as to whether ratio of the judgnent of this Court in
State of Maharashtra v. Krishnarao Dudhappa Shinde, (2009) 4
SCC 219, runs counter to the ratio in State of Miharashtra v.
Kal i ar Koil Subramani am Ramaswany, Al R 1977 SC 2091, wherein
the earlier judgnent in Sajjan Singh v. State of Punjab, AR

1964 SC 464, had been expl ai ned.

14. In view of the above, the facts and circunstances of the

instant case require an exam nation of the case on nerits.

Addi ti onal Evidence
15. Addi tional evidence at appellate stage is pernmissible, in

case of a failure of justice. However, such power nust

was

an

vi ol ati on

15

illegality

of

in

exerci sed sparingly and only in excepti onal sui tabl e

where the court is satisfied that directing additional evidence
woul d serve the interests of justice. It would depend upon the

facts and circunstances of an individual case as to whether

t he

t he

be

cases
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such per m ssion should be granted having due regard to the

concepts of fair play, justice and the well-being of society.

Such an application for t aki ng addi ti onal evi dence nmust
deci ded objectively, just to cure the irregularity. The primary

obj ect of t he provi si ons of Secti on 391 Cr.P.C is
prevention of a guilty nan’'s escape through sone carel ess or

i gnorant action on part of the prosecution before the court or

be

t he

for vi ndi cati on of an i nnocent person wongful ly accused,

where the court omtted to record the circunstances essentia

to elucidation of truth. Generally, it should be invoked when

formal proof for the prosecution is necessary. (Vi de Raj eswar

Prasad Msra v. The State of Wst Bengal & Anr., AIR 1965 SC

1887; Ratilal Bhanji Mthani v. The State of Mharashtra &

Os., AIR 1971 SC 1630; Ranbhau & Anr. v. State of Mharashtra

Al R 2001 SC 2120; Anil Sharma & O's. v. State of Jharkhand,
Al R 2004 SC 2294; Zahira Habibulla H Sheikh & Anr. v. State of

GQujarat & O's., (2004) 4 SCC 158; and Sidhartha Vashi sht @ Manu

Sharma v. State (NCT of Del hi), AR 2010 SC 2352).

16. Thi s Court in State  of Quj ar at V. Mohanl al Jitamal ji
Porwal & Anr., AIR 1987 SC 1321, dealing with the issue held as

under :

"...To deny the opportunity to renove the formal
defect was to abort a case against an all eged
econom ¢ offender. Ends of justice are not
satisfied only when the accused in a crimna
case is acquitted. The conmmunity acting through
the State and the Public Prosecutor is also
entitled to justice. The cause of the conmunity
deserves equal treatnment at the hands of the
court in the discharge of its judicial
functions. The community or the State is not a
per sona-non- grata whose cause may be treated
with disdain. The entire conmunity is aggrieved
if the econom c of fenders who ruin the econony
of the State are not brought to book. A nurder
may be committed in the heat of noment upon
passi ons being aroused. An economic offence is
committed with cool calculation and deliberate
design with an eye on personal profit regardl ess
of the consequence to the community. A disregard
for the interest of the comunity can be

mani fested only at the cost of forfeiting the

17



trust and faith of the conmunity in the system
to admi nister justice in an even-handed manner

wi thout fear of criticismfromthe quarters
which view white collar crines with a pernissive
eye unm ndful of the damage done to the nationa
econony and national interest..... "

17. I n Ranbhau (supra), a larger Bench of this Court held as
under:

"Incidental ly, Section 391 forns an exception to
the general rule that an Appeal nust be decided
on the evidence which was before the Trial Court
and the powers being an exception shall always
have to be exercised wth caution and
circunspection so as to neet the ends of
justice. Be it noted further that the doctrine
of finality of judicial proceedings does not

18
stand annull ed or affected in any way by reason
of exercise of power under Section 391 since the
same avoids a de novo trial. It is not to fil
up the | acuna but to subserve the ends of
justice. Needless to record that on an analysis
of the Civil Procedure Code, Section 391 is thus
akin to Oder 41, Rule 27 of the C. P. Code."
(Enmphasi s added)
18. In view of t he above, t he | aw on t he poi nt can
sunmari sed to the effect that additional evidence can be taken
at the appellate stage in exceptional circunstances, to renove
an irregularity, where the circunstances so warrant in public
i nterest. General |y, such power is exercised to have formal
proof of the docunents etc. just to neet the ends of justice.
However , t he provi si ons of Section 391 Cr.P.C cannot
pressed into service in order to fill up | acunae in
prosecution’s case.
19. In Santa Singh v. State of Punjab, AIR 1956 SC 526; Tori
Singh & Anr. v. State of Uttar Pradesh, AR 1962 SC 399; and
State of Rajasthan v. Bhawani & Anr., AIR 2003 SC 4230, this
Court placed reliance upon its earlier judgnent and cane to the
concl usion that any information or statenent made before the
i nvestigating of ficer under Section 161 Cr.P.C requires

corroboration by sufficient evidence. In the absence of any

corroboration thereof, it would nmerely be a case where sone

be

be

t he



wi t nesses had stated a particular fact before the investigating

officer and the sanme remained inadm ssible in law, in view of

the provisions of Section 162 Cr.P.C.

20. In the instant case, the electricity and tel ephone bills
have not been proved at the tine of trial. The H gh Court while
hearing the appeal remtted the matter back to the Trial Court
to allow the prosecution to prove the said docunents and in
spite of giving full opportunity to the prosecution w tnesses,
the said bills were not proved. Though it nay be permissible in
law as referred to herei nabove to get the formal approval of
the docunents by adducing additional evidence, but it cannot be
hel d even by any stretch of inmgination that in absence of

provi ng the said docunent s the sane can be relied
Therefore, the judgnents of the courts bel ow suffered froma

fundanmental procedural error and the amount shown in the said

bills to t he tune of Rs. 1, 04, 364/ - cannot be t aken
account .
21. For the sake of argument, even if it is assuned that the

formrequired to be filled up under Rule 19 of the Rules 1981
was mandatory and the appellant failed to fill up the sanme, for
the reason that the form had never been prescribed under the
Rul es 1981, and he ought to have declared the sanme on plain

papers, as he did on instructions of the superior authority

after |odging of the FIR against him the docunent Ext.D-4
could not be rejected nerely on the ground that it had been
submitted after the lodging of the FIR Not filling up the form
under the nandatory requirenment of
render the appellant liable for disciplinary proceedi ngs under

service jurisprudence, but that itself cannot be a ground for

upon.

into

20

Rul e 19 of Rules 1981 nmay

19



rejection of the said docunments in toto wi thout exam ning the
contents thereof. In this regard, we are of the considered view
that the courts bel ow have conmitted a grave error and the

contents thereof shoul d have been exam ned.

22. In Bhar at Sanchar Nigam Linmted & Anr . V. BPL Mobi | e
Cellular Limted & Ors., (2008) 13 SCC 597, this Court held
that "prescribed" nmeans that prescribed in accordance with | aw
and not ot herwi se.
Thus, in view of the above, furnishing informtion about
assets and inconme etc. on a plain paper was not required as the

Governnent failed to prescribe the said form

23. It has been urged by the respondents that the contents of

Ext.D-4 were rightly rejected as evidence by the Hi gh Court for

two reasons; (i) Ext.D-4 is not in conpliance with the Rules

1981; and (i) t he statenents of t he def ence Wi t nesses

corroborating the contents of Ext.D 4 nust be di scarded because

21
they did not account for rent paid in their IT returns or show

any receipts or any documents to support their statements.

24. The relevant portion of Rule 19(i)(a) of the Rules 1981
reads as under:

"19(i) a governnent servant shall, on his

first appointnent to any service or post and

thereafter at the close of every financial year

submit to the governnent return of his assets

and liabilities in such formas may be

prescri bed by the Governnment giving ful

particulars..... "

(Enmphasi s added)

25. The contention of the respondents regardi ng non conpliance
of the Rules 1981 adversely affecting the evidentiary val ue of
Ext.D-4 must be rejected for at |east two reasons;

(1) The Rules 1981 are not rules of evidence. The



adm ssibility and probative value of evidence is
det erm ned under the provisions of the Indian
Evi dence Act, 1872. These rul es are merely
service rul es by which governnment servants in
Si kki m are expected to abide. Consequently, the
r espondent has not been able to provide any
cogent reason why the contents of Ext.D-4 should
be di sregarded; and
(ii) Rule 19(i)(a) of the Rules 1981 does undoubtedly

require gover nnent servants to on first
appoi nt nent to any service or post and
thereafter at the close of every financial year
submi t to the government the return of their
22
assets and liabilities. However, it is to be
noted that the said rule envisages that public
servants will submi t such returns in a
prescri bed form Despite bei ng repeat edly
questioned by this Court, the respondents were
unabl e to produce such form Thus, it cannot be
said that the appellant did not conply with the
said rule as in the absence of such a formit
was i nmpossible for himto have done so (through
no fault of his own). In any event, failing to
submit such returns even if there had been no
such a form would nake the appellant liable to
face t he di sciplinary pr oceedi ngs under t he
service rules applicable at the relevant tine.
The provisions of the Rules 1981 cannot by any
stretch of i magi nati on be sai d to have t he
ef f ect of rendering evi dence i nadm ssi bl e in
crimnal proceedi ngs under the PC Act 1988.
Thus, in such a fact situation, the appellant could
not be fastened with crimnal liability for want of conpliance
of the said requirenent of the Rules.
26. Lear ned seni or counsel appearing for the respondent has
pl aced a great deal of enphasis on the argunment that Mbdhanl al
Goyal, D.W1, Nagaram Agrawal, D.W?2, Thakur Bansari, D.W3 and
Dl Hassasan Ansari, D.W4, did not show that they had taken
the shops fromthe appellant on rent as they did not disclose
the said fact in their respective inconme tax returns nor did
they produce sales tax returns or rent receipts. There can be
23
no doubt t hat t he fact t hat DV 1-4 did not show

transactions in their IT returns reduces their credibility in
the eyes of the Court, but that does not have any inpact on the

contents of Ext. D-4 itself.

t he



27. Thus, it becones clear that the High Court erred in not
pl acing reliance on the evidence contained in Ext. D-4. Taking
into consideration the contents of Ext. D-4, it becones clear
that the all eged unexpl ained i ncome of the Appellant is only
Rs. 2,71,613.64. This unexplained incone is significantly | ower

than what had been alleged by the prosecution. It nust also be

bor ne in m nd t hat check peri od had been very | ong and
consequent |y, it is easily possi bl e t hat a smal | over -
estimation of t he Respondent’ s expendi ture woul d have been
multiplied and could easily explain the said anpunt. Thus, the

submi ssi on made on behal f of the appellant that there has been

an over-estimation of hi s expenses, further tel ephone bills

and electricity bills aggregating to Rs.1, 04, 364. 00 have not

been proved before the Trial Court and even after remand by the

Hi gh Court when witnesses were recalled, if accepted woul d nmean

t hat t he al | eged unexpl ai ned i ncome is further reduced to

Rs. 1, 67, 249. 64.
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28. No doubt t he prosecution has to establish t hat t he

pecuni ary assets acquired by t he public servant are
di sproportionately |arger than his known sources of incone and

then it is for the public servant to account for such excess.

The of fence becones conpl ete on t he failure of t he public

servant to account or explain such excess.

29. The Hi gh Court has f ound t hat t he appel | ant was in
possession of assets amobunting to Rs. 18, 25, 098. 69 for which he
could not account. In coming to this conclusion, the H gh Court

made the follow ng cal cul ati ons:

Known i ncome of Rs. 14, 54, 629. 81
appel lant and his wife

during the check period

Expendi ture of t he Rs. 12, 75,928.05
appel lant and his wfe

during the check period



Act ual assets in Rs. 20, 38, 715. 45
possessi on of t he

appel lant and his wfe

at the end of the check

period

Li kel y savi ngs of Rs. 14, 54, 629. 81(-)
appel lant and his wfe Rs.12, 75,928.05

at the end of the check = Rs. 1,78,701.76
peri od

Known assets of the Rs. 34, 915. 00

appel lant and his wife
at the beginning of the
check period

Unexpl ai ned i ncome of Rs. 20, 38, 715. 45 (-)
the appellant and his Rs. 34,915 (-) Rs. 1,78,701.76
wife at the end of the = Rs. 18, 25, 098. 69

check period

30. The Hi gh Court has held that the appell ant has anassed 2
assets di sproportionate to his known sour ces of i ncone.
However, throughout the investigation, trial and appeal, the

i nconme cont ai ned in Ex. D- 4 has been totally i gnor ed
computi ng t he i nconme from known sour ces as bei ng
Rs. 14, 54, 629. 81. B.K Roka, PW19, the Superintendent of Police

has admtted that even before sanction was granted on 5. 4. 1997

the accused had conplied with Rule 19 and that Ex.D 4, subject

to mat hemat i cal accuracy, for t he years 1987-1994 woul d
aggregate to Rs. 15, 88,400/- according to the break-up of each

financi al year. Simlarly, Chand Prakash Raya, P. W6 st at ed
that through Ex.D-4 the accused had complied with Rule 19.

Therefore, this figure should have been added to i ncone from

known sour ces whi ch woul d have t hen anmount ed

Rs. 30, 43, 029. 81. Even i f t he expendi ture is t aken to

Rs. 12, 75,928. 05, the likely savings anount is Rs.17,67,101.76

and not Rs.1,78,701.76. Thus, the gap between the assets worth

Rs. 20, 38, 715. 45 and t he savi ngs of Rs. 17, 67,10176 woul d
Rs. 2,71, 613. 69 i nst ead of Rs. 18, 25, 098. 69. Thus, t he tabl e

above shoul d have read as foll ows:

Known i ncome of Rs. 14, 54, 629. 81 (+)
appel lant and his wfe Rs. 15, 88, 400. 00
during the check period =Rs. 30, 43, 029. 81

(+) income explained and

accounted for in Ext. D

4

Expendi ture of t he Rs. 12, 75, 928.05
appel lant and his wfe

in

to

be

be



during the check period

Act ual assets in Rs. 20, 38, 715. 45
possessi on of t he

appel lant and his wfe

at the end of the check

peri od

Li kel y savi ngs of Rs. 14, 54, 629. 81(-)
appel lant and his wife Rs. 12, 75,928.05 (+)
at the end of the check Rs. 15, 88, 400. 00

peri od = Rs. 17,67, 101. 76
Known assets of the Rs. 34, 915. 00

appel lant and his wife

at the beginning of the

check period

Unexpl ai ned incone of Rs.20,38,715.45(-)Rs.1,78,701.76
the appellant and his (-)Rs. 15, 88, 400. 00= Rs. 2,71, 613. 69
wife at the end of the

check period

Thus, it is evident fromthe above table that only a sum

of Rs. 2.71 lacs (approx.) remains unexpl ai ned.

31. In State of Maharashtra v. Pollonji Darabshaw Daruwal | a

AR 1988 SC 88, this Court held as under:
"....on a consideration of the matter it cannot be
said that there is no disproportion or even a
si zeabl e di sproportion..... There are al so other
possible errors in the calculations in regard to
point (c). The finding becones inescapabl e that
the assets were in excess of the known sources of
i ncome. But on the question whether the extent of
the di sproportion is such as to justify a
conviction for crimnal msconduct...., a somewhat
Iiberal viewrequires to be taken of what
proportion of assets in excess of the known
sources of income constitutes "disproportion" for
pur poses of Section 5(1)(e) of the Act."
(Enphasi s added)
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32. In view of the above, at the nbst a sumof Rs. 2,71, 613.69

remai ned unexpl ai ned. The appellant entered into in service in
1972 and there is no break up so far as assets and expenditures
etc. are concerned in the charge sheet though the check period

covered both the Acts i.e. P.C. Acts, 1947 or 1988.
Even if

the said anmount is spread over the period from 1987 to 1996

t he al | eged unexpl ai ned i ncome remai ns
a

26

merely



mar gi nal / pal try sum whi ch any governnent enpl oyee can

save
every year.
33. In view of the above, we are of the considered opinion
t hat j udgnent s and orders of t he courts bel ow
be

sustained in the eyes of law and they are liable to be set

asi de. The appeal is allowed. The judgnents and orders of the

courts bel ow dat ed 11.12. 2002 passed by t he Hi gh
of

Si kki m at Gangt ok in Crim nal Appeal No. 4
and

j udgnent and order dated 30.5.2002 passed by the Special Judge,
Prevention of Corruption Act, Gangtok in Crimnal Case No. 4 of

1997 are hereby set aside.

New Del hi , (Dr. B.S. CHAUHAN)
February 25, 2011
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