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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 6823 OF 2000

W TH

C. A. NO 6824/ 2000, C. A NO. 6825/2000

STATE OF HARYANA & ORS
Appel I ant (s)

VERSUS

M S. N PHA EXPORTS PVT. LTD. Respon
dent (s)

ORDER

These appeal s are directed agai nst the Division Bench judgnent of the H

gh
Court in Cvil Wit Petition Nos.6845/1986 dated 7.10.1998; 456/1990 dated 30.1.1997
and 6844/ 1986 dated 7.10.1998 whereby the Hi gh Court while reversing the decision of
the Sales Tax Tribunal, Haryana, has held that purchase tax was not leviable u
nder
g Section 9 of the Haryana General Sales Tax Act, 1973 (for short 'the Act’) on the go
ods

purchased by the respondents for the purpose of export out of India.

Respondent is a conpany regi stered under t he Conpani es A
ct, 1956. Its



regi stered office is at Cal cutta and a branch office and factory
at Far i dabad in t he

State of Haryana. It is engaged in the manufacture and purchase of nachinery
and

parts thereof exclusively for the purpose of export out of the territory of India.

During the relevant period, the branch office of t he res
pondent pur chased

gi nni ng machi nery and spare conponent s from registered deal ers in
t he State of

Haryana and di spatched the sanme to its head office for export out of India in execut

of t he orders booked from the foreign buyers. The consi gnhment s
wer e sent from

2
Far i dabad to Calcutta through train. It is sai d t hat no octroi was p
aid at Calcutta
because under the local laws no octroi is payable on the goods which are exclusively

meant for export.

Respondent filed its return. The Assessing Authority issued a notice for |evy

of purchase tax rejecting the defence raised by the respondent. The Assessing O ficer

hel d t hat t he t ax under Secti on 9 of t he Act was | evi abl e and t he
goods sent by t he

br anch office at Fari dabad to its head office at Cal cutta wer e not in
t he cour se of

export outside India. This order of the Assessing Oficer was upheld in appeal by the

Appel | ate Aut hority. Furt her appeal filed before t he Sal es Tax Tri bunal
Har yana

was al so rejected. Aggri eved against the order of the Tribunal, the respondent filed

t he Wit petition whi ch has been accept ed. The order of t he Tri buna

has been set

asi de and the sale has been held to be in the course of export of goods out of India and,



t hus,
Act .

not exigible to t he | evy of pur chase tax under Secti on 9 of t he
The High

Court after recording the finding held as under: -

ts

at

at

"The orders passed by t he Assessi ng Aut hority, t he

Appellate Authority and the Tri bunal which have been inpugned in

this Wit petition, clearly show that t he petitioner-conpany has i

regi stered of fice at Calcutta and t he branch of fice at Fari dabad.

has al so been proved by the petitioner that the goods purchased by the

branch office were sent to the head office at Calcutta for the purpose

of export and t he same wer e, in fact, export ed. The Assessi ng

Authority recorded a categorical finding that the record produced by

the assessee showed that the orders were received directly by the head

of fice from the foreign countries and t he goods wer e not exporte

directly by the Fari dabad deal er. The  Tri bunal did not record

finding t hat t he head of fice at Calcutta and t he branch of fice

Fari dabad were two different entities. Rather, it held that this aspect

of t he case was not very much rel evant. The Tri bunal further

observed that the State has not come out wth a case t hat the goods

were sold by the branch office at Faridabad to the head office

Calcutta; and, in fact, the novenent of the goods from Faridabad to



Calcutta was made in t he course of export of goods out si de t he

I territory of India wthin t he meani ng of Secti on 5(1) of t he Cent
ra
Sal es Tax Act as it st ood before 1.4.1976. However , t he Tri buna
rejected the claimof the petitioner on the ground that the novenent
of goods from branch of fice at Fari dabad to the head of fice being a
nmovenent preceding the one which caused novenent of goods from
Calcutta to out si de I ndi a, cannot be r egar ded as t aki ng pl ace in
t he
course of export of t he goods out of t he territory of I ndi a.
In our
consi der ed opi ni on, c. The Tri bunal and ot her adj udi cati ng

authorities have seriously erred in holding that the novenent of the

goods from Faridabad to Cal cutta was not occasioned in the course of

export out of the territory of India. |In our opinion, the Tribunal has

seriously erred in invoking the ratio of the decision of the apex Court

in Mohd. Sera Juddin’s Case (supra) [ (1975) 36 S.T.C 136] wi t hout

appl yi ng m nd to t he backgr ound in whi ch t he observations wer e

made by the Suprene Court".

The Hi gh Court, while accepting the wit petitions, relied upon the decision

of the Division Bench of the Punjab and Haryana Hi gh Court in State of Punjab Vs.

International Cotton (Waste) Corporation, Bonbay and Os. (1970) 25 STC 496 (PH)

and a judgnment of this Court in English Electric Conpany of India Ltd. etc. etc. Vs.

The Deputy Conmercial Tax Oficer and Os. etc. etc. (1976) 4 SCC 460.



We agree with the view taken by the H gh Court that the novenent of the

goods from Faridabad to Cal cutta was occasioned in the course of export out of India

and there could be no sale between the branch office and the head office. Accordingly,

we do not find any nerit in these appeals and disnmiss the sane | eaving the parties to

bear their own costs.

...................... J.
( ASHOK BHAN )
4
.......................... J.
( ARUN KUMAR)
New Del hi ,
February 8, 2006.
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(Wth office report)
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C. A. NO. 6824/2000 (with office report),

C. A. NO 6825/2000 (with office report)

Date: 08/02/2006 These Appeals were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE ASHOK BHAN
HON BLE MR JUSTI CE ARUN KUMAR
For Appellant(s) M. A ay Siwach, Adv.

M. Pardeep Dahiya, Adv.
M. Sandeep Sharma, Adv.

M. T.V. George, Adv.

For Respondent(s) M. F.S. P. Singh Chauhan, Adv.

M. Balaji Srinivasan, Adv.

M. V. Sudeer, Adv.

M. MBRS. Raju, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

The appeal s are disnissed |eaving the parties to bear their own costs

in terns

of the signed order.

(P.D. BALODI)
| NGH)

A R-cumP.S.
Mast er

(KANWAL S

Court



[signed order is placed on the file]



