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1. The question which arises for consideration in the present

appeals is the constitutional validity of the retrospective

anendnent to Section 143(1A) of the Incone Tax Act, 1961.

Both the Single Judge and the Division Bench of the Gauhati

H gh Court have held that the retrospective effect given to the

anendnent would be arbitrary and unreasonabl e i nasmuch as

the provision, being a penal provision, wuld operate harshly on

assessees who have made a | oss instead of a profit, the

di fference between the | oss showed in the return filed by the

assessee and the | oss assessed to incone tax having to bear

an additional incone tax

at the rate of 20%

2. It may be nmentioned at the outset that the same provision

inits retrospective operation has been upheld by the Keral a,

Madhya Pradesh, Raj ast han, Karnataka and Madras Hi gh

Courts. (Kerala State Coi

(1994) 210 I TR 121 (Ker);

r Corpn Ltd. v. Union of India,

Sanct us Drugs Pharmaceutical s



Pvt. Ltd. v. Union of India, (1997) 225 ITR 252 (MP); DCIT v.
Raj asthan State Electricity Board, (2008) 299 I TR 253 (Raj);
Bi dar Sahakari Sakkare Karkhane N yamat v Union of India,
(1999) 237 ITR 445 (Kar); Al umi nium lIndustries Ltd. v. DOT
(Asst), (1998) 234 I TR 165 (Ker); Sukra Di anond Tool s Pvt.

Ltd. v. DOIT, (1998) 229 | TR 682 (Mad)).

3. The facts necessary to decide these appeals are as

foll ows.

The respondent-herein in its annual return for assessnent
years 1989- 1990 and 1991- 1992 showed a | oss of
Rs. 1,94, 13, 440/ - and Rs. 1, 80, 22,480/ - respectively. By an
assessnent order dated 14.12.1992, the Assessing Oficer
| evied an additional tax under Section 143 (1A) of Rs.5, 62,490/ -
and Rs. 8,09, 290/- respectively for the two assessnent years in

question calculated in the manner provided in the Section

4, Bei ng aggrieved by the order dated 14.12.1992, the

respondent filed two separate wit petitions to declare the

provi si ons of Secti on 143 (1A as ultra vires and
consequentially prayed for the quashing of the order dated

14.12.1992. The | earned Single Judge who heard the two

petitions upheld Section 143 (1A) as anended in 1993

prospectively but held that insofar as it operated with effect from
1989 on | osses made by conpanies, the section is arbitrary and

unr easonabl e and woul d, therefore, have to be struck down.

The Division Bench agreed with the Single Judge and

di smissed the two wit appeals before it.

5. Shri Neeraj Kaul, |earned Additional Solicitor General of

I ndi a appearing on behal f of the appellants stated that the
anendnment made to Section 143 (1A) with retrospective effect

was merely clarificatory and t hat even wi t hout such
anendnent, the sane position would obtain qua | osses as

woul d obtain qua profits inasnuch as the expression "income"



woul d conprehend both profits as well as losses. He cited a
nunber of judgnments before us which we will refer to presently.
On bei ng questioned by the Bench about the true construction

of Section 143 (1A), he very fairly subnmitted that since the
obj ect of Section 143(1A) is to prevent tax evasion, the said
Section would have to be read in the light of the aforesaid

obj ect. Despite being served, no one appears for the

respondents.

Section 143 (1A) as it stood in 1989 is as follows: -

"(a) Wiere, in the case of any person, the total
incone, as a result of the adjustnents nmade under
the first proviso to clause (a) of sub-section (1),
exceeds the total incone declared in the return by
any anount, the Assessing O ficer shall, -

(i) further increase the amount of tax payabl e
under sub-section (1) by an additional income-tax
calculated at the rate of twenty per cent of the tax
payabl e on such excess anount and specify the

addi tional inconme-tax in the intimation to be sent
under sub-clause (i) of clause (a) of sub-section (1);

(ii) where any refund is due under sub-section
(1), reduce the anount of such refund by an anount
equi valent to the additional incone-tax cal cul ated
under sub-clause (i).

(b) Where as a result of an order under
(sub-section (3) of this section or) section 154 or
section 250 or section 254 or section 260 or section
262 or section 263 or section 264, the anmount on

whi ch addi tional incone-tax is payable under clause
(a) has been increased or reduced, s the case may
be, the additional incone-tax shall be increased or
reduced accordingly, and, -

(i) in a case where the additional incone-tax is

i ncreased, the Assessing O ficer shall serve on the
assessee a notice of demand under Section 156

(ii) in a case where the additional incone-tax is
reduced, the excess anmount paid, if any, shall be

r ef unded.

Expl anation. - For the purposes of this sub-section,
"tax payabl e on such excess ampunt" means: -

(1) in any case where the anobunt of adjustnents
made under the first proviso to clause (a) of
sub-section (1) exceed the total incone, the tax that
woul d have been chargeabl e had the anount of the

adj ustnents been the total incone;

(ii) in any other case, the difference between the
tax on the total incone and the tax that would have
been chargeabl e had such total inconme been

reduced by the anmount of adjustnents."”

6. By the Finance Act of 1993, Section 143 (1A)(a) was



substituted with retrospective effect from1.4.1989 as foll ows: -

"(a) Wiere as a result of the adjustnments made under the first
provi soto clause(a) of sub-section(1l), --

(i) the incone declared by any person in the return is

i ncreased; or

(ii) the loss decl aredby such personin the return is reducedor
is convertedinto incone,

the AssessingOificer shall, --

(A) in a case wherethe increasein i nconeunder sub-cl ause(i)

of this clause has increased the total income of such person
further increase the amount of tax payabl e under sub-section
(1) by an additional incone tax calculated at the rate of twenty
per cent on the difference between the tax on the total incone
so increasedand the tax that woul d have been chargeabl ehad

such total inconmebeen reduced by the anpbunt of adjustnents

and specify the additional income tax in the intimation to be
sent under sub-clause(i) of clause(a) of sub-section(1l);

(B) in a case where the | oss so declared is reduced under
sub-clause (ii) of this clause or the aforesaid adjustnmentshave
the effect of converting that | oss into incone, calculate a sum
(hereinafter referred to as additional inconme tax) equal to
twenty per cent of the tax that would have been chargeabl e on
the amountof the adjustnmentsas if it had beenthe total income
of such person and specify the additional incone tax so
calculated in the intimation to be sent under sub-clause (i) of
cl ause(a) of sub-section(l);

(O where any refund is due under sub-section (1), reduce the
amount of such refund by an anmount equivalent to the

addi tional income tax cal cul ated under sub-clause (A) or

sub-cl ause(B), as the casemaybe."

7. The Menorandum expl ai ni ng the provisions of the
Fi nance Bill whi ch i nt roduced t he sai d retrospective

anendnent is as under:

"The provisions of section 143(1A) of the

I ncone-tax Act provide for levy of twenty per cent
additional inconme-tax where the total incone, as a
result of the adjustnents made under the first
proviso to section 143(1)(a), exceeds the tota

i ncone declared in the return. These provisions
seek to cover cases of returned incone as well as
returned |l oss. Besides its deterrent effect, the
purpose of the levy of the additional income-tax is to
persuade all the assesses to file their returns of
incone carefully to avoid m stakes.

In two recent judicial pronouncenents, it has been
hel d that the provisions of section 143 (1A) of the
I ncone-tax Act, as these are worded, are not
applicable in | oss cases.

The Bill, therefore, seeks to anmend section 143(1A)
of the Inconme-tax Act to provide that where as a
result of the adjustnents made under the first
proviso to section 143 (1)(a), the inconme declared
by any person in the return is increased, the
Assessi ng Oficer shal | char ge addi ti ona
incone-tax at the rate of twenty per cent, on the
di fference between the tax on the increased tota

i ncone and the tax that woul d have been



char geabl e had such total incone been reduced by

the amount of adjustments. In cases where the |oss
declared in the return has been reduced as a result
of the aforesaid adjustnments or the aforesaid

adj ustnents have the effect of converting that |oss
into incone, the Bill seeks to provide that the
Assessing Officer shall calculate a sum (referred to
as additional income tax) equal to twenty per cent of

7

the tax that woul d have been chargeabl e on the

anount of the adjustnments as if it had been the total

i ncone of such person

The proposed anmendment will take effect from1l st

April, 1989 and will, accordingly, apply in relation to

the assessnment year 1989-90 and subsequent

years."
8. On a cursory reading of the provision, it is clear that the
obj ect of Section 143(1A) is the prevention of evasion of tax.
By the introduction of this provision, persons who have filed
returns in which they have sought to evade the tax properly
payable by themis neant to have a deterrent effect and a hefty
amount of 20% as additional income tax is payable on the
di fference between what is declared in the return and what is
assessed to tax.
9. A plain reading of the provision as it originally stood refers

to "the total incone"

10. M. Kaul, learned Additional Solicitor General is right in
referring to the definition of "incone" in Section 2(24) of the
I ncone Tax Act, 1995 and drawi ng our attention to the fact that
the said definition is an inclusive one. Further, it is settled | aw
at least since 1975 that the word "inconme" would include wthin
it both profits as well as | osses. This is clear from
Conmi ssi oner of Incone Tax Central, Delhi v. Harprasad &
Conpany Pvt. Ltd., (1975) 3 SCC 868, paragraph 17 of which
| ays down the |law as foll ows:

"17. Fromthe charging provisions of the Act, it is

di scernible that the words "incone" or "profits and

gai ns" shoul d be understood as including | osses

al so, so that, in one sense "profits and gai ns"

represent "plus incone" whereas | osses represent

"mnus income" [CIT v. Karanthand Prem Chand

(1960) 3 SCR 727 : 40 ITR 106

(SC) : AT v. HE phinstone Spinning and Weavi ng
MIls, (1960) 3 SCR 953 : 40 ITR 143 (SO] . In



other words, loss is negative profit. Both positive
and negative profits are of a revenue character.
Both nust enter into conputation, wherever it
beconmes material, in the same node of the taxable

i ncone of the assessee. Although Section 6
classifies income under six heads, the main
charging provision is Section 3 which levies incone
tax, as only one tax, on the "total income" of the
assessee as defined in Section 2(15). An incone in
order to cone within the purview of that definition

must satisfy two conditions: Firstly, it nust conprise

the "total amount of incone, profits and gains
referred to in Section 4(1)". Secondly, it nust be
"conmputed in the manner laid dowmn in the Act". If
either of these conditions fails, the income will not

be a part of the "total incone" that can be brought to

charge. "

11. Thi s judgnment has subsequently been followed in severa

judgnents. The fairly recent judgnent of this Court in CIT Joint

Commi ssi oner of Income Tax, Surat v. Saheli Leasing &
Industries Ltd., (2010) 6 SCC 384 referred to the aforesaid

judgnent and held as follows: -

"23. In the aforesaid decision in Gold Coin

case [(2008) 9 SCC 622 : (2008) 304 I TR 308] , the
expression "incone" in the statute appearing in
Section 2(24) of the Act has been clarified to nean
that it is an inclusive definition and includes |osses,
that is, negative profit. This has been held so on the
strength of earlier judgments of this Court

in CIT v. Harprasad and Co. (P) Ltd. [(1975) 3 SCC

868 : 1975 SCC (Tax) 158 : (1975) 99 I TR 118] and

fol | owed in Reliance Jute and I ndustries

Ltd. v. CGT [(1980) 1 SCC 139 : 1980 SCC (Tax) 67
(1979) 120 ITR 921] . After an el aborate and
detail ed discussion, this Court held with reference to
the charging provisions of the statute that the
expression "inconme" should be understood to

i nclude | osses. The expression "profits and gai ns"
refers to positive incone whereas "l osses"
represents negative profit or in other words mnus
i ncone. Considering this aspect of the matter in
greater detail, Gold Coin [(2008) 9 SCC 622: (2008)
304 I TR 308] overrul ed the view expressed by the
two | earned Judges in Virtual Soft Systens [(2007)
9 SCC 665 : (2007) 289 I TR 83] .

24. Relevant | TR paras 11 and 12 of Gold

Coin [(2008) 9 SCC 622 : (2008) 304 | TR 308]
dealing with incone and | osses are reproduced

her ei nbel ow. (SCC p. 628, paras 15-16)

"15. When the word ‘incone’ is read to include
| osses as held in Harprasad case [(1975) 3 SCC
868 : 1975 SCC (Tax) 158 : (1975) 99 ITR 118] it
becones crystal clear that even in a case where on
account of addition of conceal ed incone the

returned | oss stands reduced and even if the fina
assessed inconme is a loss, still penalty was |eviable
t hereon even during the period 1-4-1976 to

1-4-2003. Even in the Circul ar dated 24-7-1976

10



referred to above, the position was clarified by the
Central Board of Direct Taxes (in short ‘CBDI"). It is
stated that in a case where on setting of the
conceal ed i ncone agai nst any loss incurred by the
assessee under any ot her head of incone or

brought forward fromearlier years, the total incone
is reduced to a figure lower than the conceal ed
incone or even to a mnus figure the penalty woul d
be i nposabl e because in such a case ‘the tax

sought to be evaded’ will be tax chargeable on
conceal ed incone as if it is ‘total incone’.

16. The law is well settled that the applicable
provision would be the law as it existed on the date
of the filing of the return. It is of relevance to note
that when any loss is returned in any return it need
not necessarily be the |l oss of the previous year
concerned. It may also include carried-forward | oss
which is required to be set up against future incone
under Section 72 of the Act. Therefore, the
applicable law on the date of filing of the return
cannot be confined only to the | osses of the
previ ous accounting years."

25. The necessary consequence thereof would
be that even if the assessee has discl osed ni
i ncome and on verification of the record, it is found
that certain income has been conceal ed or has
wongly been shown, in that case, penalty can stil
be levied. The aforesaid position is no nore res
integra and according to us, it stands answered in
favour of the Revenue and agai nst the assessee.”

11
12. Apart fromthe above, there is another indication

contained in Section 143 1(a) as it stood in 1989. The said

Section reads as under:

"(1)(a) Wiere a return has been nmade under

section 139, or in response to a notice under
sub-section (1) of section 142, -

(i) if any tax or interest is found due on the basis of
such return, after adjustnent of any tax deducted at
source, any advance tax paid and any anount paid

ot herwi se by way of tax or interest, then, w thout
prejudice to the provisions of sub-section (2), an
intimation shall be sent to the assessee specifying
the sum so payabl e, and such intimation shall be
deened to be a notice of demand issued under

section 156 and all the provisions of this Act shal
apply accordingly; and

(ii) if any refund is due on the basis of such return, it
shall be granted to the assessee

Provided that in conputing the tax or interest

payabl e by, or refundable to, the assessee, the
followi ng adjustments shall be nmade in the incone

or loss declared in the return, nanely:-

(i) any arithmetical errors in the return, accounts or
docunents acconpanying it shall be rectified

(ii) any loss carried forward, deduction, allowance or
relief, which, on the basis of the information
avai l abl e in such return, accounts or docunents,

is prima facie adm ssible but which is not clainmed in
the return, shall be allowed ;

(iii) any loss carried forward, deduction, allowance



or relief clained in the return, which, on the basis of
the informati on avail able in such return, accounts or

docunents, is prina facie i nadm ssible, shall be

di sal | owed :

Provided further that an intimation shall be sent to
the assessee whether or not any adjustnent has

been made under the first proviso and

notw thstanding that no tax or interest is due from
hi m

Provi ded also that an intimation under this clause
shall not be sent after the expiry of two years from
the end of the assessnent year in which the income
was first assessable.”

13.

Even on a reading of Section 143 1(a) which is referred to

in Section 143 (1A), a loss is envisaged as being declared in a

return nmade under Section 139. It is clear, therefore, that the

retrospecti ve anendnent made in 1993 would only be

clarificatory of the position that existed in 1989 itself.

14. It was pointed out to us that the reason for the
retrospecti ve anendnent made in 1993 was the judgnents of
the Del hi High Court in Mbdi Cenent Limted v. Union of
India, (1992) 193 ITR 91 and JK Synthetics Limted v. Asstt.
Conmi ssi oner of | ncone-Tax, (1993) 2000 | TR 594, and the

Al'l ahabad Hi gh Court held in Indo Gulf Fertilizers &

Chemicals Corpn. Ltd. v. Union of India, (1992) 195 I TR 485,

whi ch held that | osses were not within the contenpl ati on of

Section 143(1A) prior to its anendnent.

15. The J. K Synthetics judgnent of the Del hi H gh Court
was expressly upset by this Court in (2003) 10 SCC 623. By
the tine this Court delivered its judgment, the retrospective

anendnent to Section 143 (1A) had al ready been nmade, and

this Court, therefore, set aside the Del hi H gh Court judgnent.

16. Shri Kaul also cited before us the judgnment of Shiv Dutt
Rai Fateh Chand v. Union of India, (1983) 3 SCC 529. In this
judgnent, the validity of the retrospective anmendnent of

Section 9(2A) of the Central Sales Tax Act was in question

12

13



This Court held that the inposition of penalty by a tax authority
is acivil liability, though penal in character. For that reason
al one, retrospective inposition of a penalty would not be hit by
Article 20(1) of the Constitution which concerns itself with
penalties that are levied by crimnal statutes. |In paragraph 34,
the retrospective inposition of a penalty under Section 9(2A)

was upheld in the follow ng termns:

"34. In the instant case, the facts are one shade
better. There is no dispute in this case about the

validity of the tax payabl e under the Act during the

peri od between January 1, 1957 and the date of

commencenent of the Anending Act. It has to be

presuned that all the tax has been collected by the

dealers fromtheir custoners. There is also no

di spute that the law required the dealers to pay the

tax within the specified tinme. The deal ers had al so

the know edge of the provisions relating to penalties

in the general sales tax |aws of their respective

States. It was only owing to the deficiency in the Act

poi nted out by this court in Khenka case [Al R 1955

SC 765 : (1955) 2 SCR 483 : (1955) 6 STC 627] the

penal ti es became not payable. In this situation

where the deal ers have utilised the noney which

shoul d have been paid to the Governnent and have

committed default in performing their duty, if

Parliament calls upon themto pay penalties in

accordance with the law as anended with

retrospective effect it cannot be said that there has

been any unreasonable restriction i nposed on the

rights guaranteed under Article 19(1)(f) and (g) of

the Constitution, even though the period of

retrospectivity is nearly 19 years. It is also pertinent

to refer here to sub-section (3) of Section 9 of the

Amendi ng Act which provides that the provisions

contai ned in sub-section (2) thereof would not

prevent a person from questioning the inposition or

collection of any penalty or any proceeding, act or

thing in connection therewith or for claimng any

refund in accordance with the Act as anended by

the Amending Act read with sub-section (1) of

Section 9 of the Amending Act. Explanation to

sub-section (3) of Section 9 of the Anendi ng Act

al so provides for exclusion of the period between

February 27, 1975 i.e. the date on which the

judgnent in Khenka case [AIR 1955 SC 765

(1955) 2 SCR 483 : (1955) 6 STC 627] was

delivered up to the date of the commencenent of

the Amending Act in conputing the period of

limtation for questioning any order |evying penalty.

15

In those proceedings the authorities concerned are
sure to consider all aspects of the case before
passing orders | evying penalties. The contention
that the inmpugned provision is violative of Article
19(1)(f) and (g) of the Constitution has, therefore, to
be rejected.”

17. In the present case as well, all assessees were put



notice in 1989 itself that the expression "inconme" contained in
Section 143 (1A) woul d be wi de enough to include | osses al so.
That being the case, on facts here there is in fact no
retrospective inposition of additional tax - such tax was

i mposabl e on | osses as well from 1989 itself.

18. We have already stated in our judgnent that the object of
Section 143 (1A) is the prevention of tax evasion. Read
literally, both honest asessees and tax evaders are caught

within its net. An interesting exanple of such a case is

contai ned in Comm ssioner of |Income Tax, Bhopal v.

H ndustan El ectro G aphites, Indore, (2000) 3 SCC 595. On

facts, the assessee had filed its return of income in which it
showed that it had received a certain sumby way of cash
conpensatory support. Under the law as was then in force, the

sai d anobunt was not taxable and, therefore, not included in the

return. Subsequently, such cash assistance was nade taxabl e
retrospectively. Section 143 (1A) was pressed into service by

the Departnment, and this Court ultimately held as follows: -

"12. The case before us does not represent even a
bona fide mistake. In fact it is not a case where
under sonme ni staken belief the assessee did not
di scl ose the cash compensatory support received
by it which he could offer to tax. It is true that
i ncone by way of cash conpensatory support
becane taxable retrospectively with effect from
1-4-1967 but that was by anendnent of Section 28
by the Finance Act of 1990 whi ch amendnent coul d
not have been known before the Finance Act cane
into force. Levy of additional tax bears all the
characteristics of penalty. Additional tax was |evied
as the assessee did not in his return show the
i ncone by way of cash conpensatory support. The
Assessing O ficer on that account |evied additiona
incone tax. No additional tax would have been
| eviable on the cash conpensatory support if the
Fi nance Act, 1990 had not so provided even though
retrospectively. The assessee coul d not have
suf fered additional tax but for the Finance Act, 1990.
After he had filed his return of incone, which was
correct as per law on the date of filing of the return
it was thereafter that the cash conpensatory
support also came within the sway of Section 28.

When additional tax has the inprint of penalty the
Revenue cannot be heard saying that |evy of

additional tax is automatic under Section 143(1-A)

of the Act. If additional tax could be levied in such
circunstances it will be punishing the assessee for

16



no fault of his. That cannot ever be the |egislative
intent. It shocks the very conscience if in the

ci rcunst ances Section 143(1-A) could be invoked to

| evy the additional tax. The foll ow ng observations

17
by the Constitution Bench of this Court in Pannal a
Binjraj v. Union of India [(1957) 31 ITR 565 : AR
1957 SC 397] are apt:
“A humane and considerate administration of the
rel evant provisions of the Income Tax Act would go
a long way in allaying the apprehensions of the
assessees and if that is done in the true spirit, no
assessee will be in a position to charge the
Revenue with adm nistering the provisions of the
Act with “an evil eye and unequal hand ."
19. This case was cited before this Court in the J.K
Synt heti cs judgnent which we have already dealt with,
reported in (2003) 10 SCC 623. This Court first held that the
judgnent in H ndustan Electro Graphites had no application
to the facts contained in the J. K Synthetics case and then
added that they had reservations about the correctness of the
judgnment in Hindustan Electro Graphites Limited principally
because the assessee in that case had not chall enged the
provi sions of Section 143 (1A).
20. In the present case, the question that arises before us is

al so as to whether bonafide assessees are caught within the
net of Section 143 (1A). W hasten to add that unlike in J.K

Synt hetics case, Section 143 (1A) has in fact been chall enged

on Constitutional grounds before the High Court on the facts of
the present case. This being the case, we feel that since the
provi sion has the deterrent effect of preventing tax evasion, it
shoul d be nmade to apply only to tax evaders. In support of this
proposition, we refer to the judgnent in K P. Varghese v. | TO
(1982) 1 SCR 629. The Court in that case was concerned with
the correct construction of Section 52 (2) of the Incone Tax Act:
"wi thout prejudice to the provisions of Sub-section
(1), if in the opinion of the Income-tax O ficer the fair
mar ket val ue of a capital asset transferred by an
assessee as on the date of the transfer exceeds the
full value of the consideration declared by the

assessee in respect of the transfer of such capital
assets by an anount of not |ess than fifteen per



cent of the value declared, the full value of the
consi deration for such capital asset shall, with the
previ ous approval of the Inspecting Assistant
Conmmi ssi oner, be taken to be its fair market val ue
on the date of its transfer."”

21. On a strictly literal interpretation of Section 52 (2), the
monent the fair market value of a capital asset by an assessee
exceeds the full value of the consideration declared by the
assessee, in an anount of not less than 15% of the val ue

declared, the full value for the consideration for such capita

19
asset shall be taken to be the fair market value. A strictly litera

reading woul d take into the tax net persons who have entered
i nto bonafide transacti ons where the full value of the
consideration for the transfer is correctly declared by the

assessee. In such a situation, this Court held:-

"We nust therefore eschew literalness in the
interpretation of Section 52 Sub-section (2) and try
to arrive at an interpretation which avoids this
absurdity and m schi ef and nakes the provision
rational and sensible, unless of course, our hands

are tied and we cannot find any escape fromthe
tyranny of the literal interpretation. It is now a well
settled rule of construction that where the plain
literal interpretation of a statutory provision
produces a nmanifestly absurd and unjust result

whi ch coul d never have been intended by the

| egislature, the court nmay nodify the | anguage used

by the | egislature or even 'do sone violence’ to it, so
as to achieve the obvious intention of the |egislature
and produce a rational construction, Vide: Luke v.

I nl and Revenue Commi ssioner [1963] AC 557. The

Court may also in such a case read into the

statutory provision a condition which, though not
expressed, is inmplicit as constituting the basic
assunption underlying the statutory provision. W
think that, having regard to this well recognised rule
of interpretation, a fair and reasonabl e construction
of Section 52 sub-section (2) would be to read into it
a condition that it would apply only where the
consideration for the transfer is under-stated or in
ot her words, the assessee has actually received a

| arger consideration for the transfer than what is
declared in the instrunent of transfer and it would
have no application in case of a bonafide

transaction where the full value of the consideration
for the transfer is correctly declared by the
assessee. "

The Court further went on to hold: -

"Thus it is not enough to attract the applicability of



Sub-section (2) that the fair market val ue of the
capital asset transferred by the assessee as on the
date of the transfer exceeds the full value of the
consideration declared in respect of the transfer by
not | ess than 15% of the value so declared, but it is
furthernore necessary that the full value of the
consideration in respect of the transfer is
under-stated or in other words, shown at a | esser
figure than that actually received by the assessee
Sub-section (2) has no application in case of an
honest and bonafi de transaction where the
consideration in respect of the transfer has been
correctly declared or disclosed by the assessee,

even if the condition of 15% difference between the
fair market value of the capital asset as on the date
of the transfer and the full value of the consideration
decl ared by the assessee is satisfied. If therefore
the Revenue seeks to bring a case within

sub-section (2), it must show not only that the fair
mar ket val ue of the capital asset as on the date of
the transfer exceeds the full value of the

consi deration declared by the assessee by not |ess
than 15% of the val ue so declared, but also that the
consi derati on has been under-stated and the

assessee has actually received nore than what is
declared by him There are two distinct conditions
whi ch have to be satisfied before sub-section (2)

can be invoked by the Revenue and the burden of
showi ng that these two conditions are satisfied rests
on the Revenue. It is for the Revenue to show t hat
each of these two conditions is satisfied and the
Revenue cannot claimto have discharged this

burden which lies upon it, by nerely establishing

that the fair nmarket value of the capital asset as on
the date of the transfer exceeds by 15% or nore the
full value of the consideration declared in respect of
the transfer and the first condition is therefore
satisfied. The Revenue must go further and prove

that the second condition is also satisfied. Merely by
showi ng that the first condition is satisfied, the
Revenue cannot ask the Court to presune that the
second condition too is fulfilled, because even in a
case where the first condition of 15% difference is
satisfied, the transaction may be a perfectly honest
and bonafide transaction and there nmay be no
under - statenent of the consideration. The ful fil ment
of the second condition has therefore to be

est abl i shed i ndependently of the first condition and
nmerely because the first condition is satisfied, no

i nference can necessarily follow that the second
condition is also fulfilled. Each condition has got to
be viewed and established i ndependently before
sub-section (2) can be invoked and the burden of

doing so is clearly on the Revenue. It is a well
settled rule of law that the onus of establishing that
the conditions of taxability are fulfilled is always on
the Revenue and the second condition being as

much a condition of taxability as the first, the burden
lies on the Revenue to show that there is
under st at ement of the consideration and the second
condition is fulfilled. Morreover, to throw the burden
of showi ng that there is no understatenment of the
consi deration, on the assessee would be to cast an

al nost i npossi bl e burden upon himto establish the
negative, nanely, that he did not receive any

consi deration beyond that declared by him™"

Finally, the Court held:
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"W nust therefore hold that Sub-section (2) of

Section 52 can be invoked only where the

consideration for the transfer has been understated

by the assessee or in other words, the consideration

22

actually received by the assessee is nore than what
is declared or disclosed by himand the burden of
provi ng such under-statenment or conceal nent is on
the Revenue. This burden nmay be di scharged by
t he Revenue by est abl i shi ng facts and
circumst ances from which a reasonabl e inference
can be drawn that the assessee has not correctly
decl ared or disclosed the consideration received by
himand there is understatenent of conceal ment of
the consideration in respect of the transfer
Sub-section (2) has no application in case of an
honest and bonafi de transaction where the
consi deration received by the assessee has been
correctly declared or disclosed by him and there is
no conceal nent or suppressi on of the
consi deration."

22. Taking a cue fromthe Varghese case, we therefore, hold
that Section 143 (1A) can only be invoked where it is found on
facts that the |l esser anount stated in the return filed by the
assessee is a result of an attenpt to evade tax |lawfully payable
by the assessee. The burden of proving that the assessee has
so attenpted to evade tax is on the revenue which may be
di schar ged by the revenue by establishing facts and
circunstances from which a reasonabl e inference can be drawn
that the assessee has, in fact, attenpted to evade tax |lawfully
payable by it. Subject to the aforesaid construction of Section
143 (1A), we uphold the retrospective clarificatory amendnent
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of the said Section and allow the appeals. The judgnents of
the Division Bench of the Gauhati Hi gh Court are set aside.

There will be no order as to costs.

(R F. Narinan)
New Del hi ,
March 24, 2015.
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