I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1413 OF 2007

SECRETARY DEPARTMENT OF REVENUE .. APPELLANT( S)
. VERSUS:
M S. SANT STEEL AND ALLOYS PVT. LTD. AND . RESPONDENT( S)
ORS.
ORDER

Respondent No.1 herein has filed an application for revocation

of leave granted in favour of the appellant, inter alia, on the prem se

that the order inpugned in this appeal was wwongly said to have been
passed in Wit Petition No. 628/ 2005 whi ch had al ready been di sposed
of on 20.4.2006. Respondent No.1 had set up a unit for manufacturing
M5 I nguts Runner Risers, on the | and being Khasra Nos. 60-Ka & 61
in the Industrial Estate, Jashodhpur, Tehsil Kotdwar, District Pauri
Gar hwal (Uttaranchal) now known as Uttarakhand, with effect from

31. 3. 1997.

The Central Government issued a notification bearing No.

49/ 2003 on 10.6.2003 exenpting the industries located in the State of
2

Ut t ar anchal from payment of exci se duty. Al'l egedl y, t he
notification was to apply only to the new industrial units, nanely, those
i ndustrial units which had commenced their comercial production on

or after 7.1.2003 or the existing industrial units which had increased

their installed capacity by not |ess than 25% on or after the said date.

sai d

Anot her notification (No. 50/ 2003) was i ssued by t he Centra

Government on 10. 6. 2003 whereby those industries which were listed
in Annexure-I1 thereto would be entitled to exenption from paynent of

central excise duty.



It is, however, the contention of the Central Governnent that
while issuing the aforesaid notification, it was nmade clear that no new
area shall be included therein and if some new area is included, the
i ndustries which woul d be beneficiaries would be only the new

i ndustri es.

A wit petition, however, was filed by Respondent No.1l herein
before the Uttaranchal High Court which was marked as Wit Petition
No. 181/ 2005. The said wit petition was di sposed of by reason of an
order dated 3.3.2005, directing the Governnment of India to consider
and di spose of the representation of Respondent No.1 by 30 th April
2005. Pursuant thereto, a representation was nade to the Governnent
of India by Respondent No.1. The stand of the Governnment of India in

this behalf appears to be that it was to abide entirely by the
3

recomendati ons nmade by the State of Utarakhand to it, for the

pur pose of inclusion of nore Khasra nunbers in the respective
schedul es. A draft notification was prepared by the Government of India

in April, 2005 for amending the notification dated 10.6.2003, to include
nor e Khasr a nunbers subj ect to t he condi tions ment i oned
herei nbefore, i.e. for the newy notified areas, the exenption would be
extended only to the new units and not to the existing units. The said

draft notification was forwarded to the State of Uttarakhand.

Upon verification of the same by the State of Uttarakhand and
upon taking of a policy decision by the Governnent of India, a further

notification was issued on 19.5.2005 anending its earlier notification

Respondent No.1 questioned the said notification by filing
another wit application, being Wit Petition No.628/2005, before the
Uttaranchal Hi gh Court on or about 19.6.2005 inter alia stating that
the Governnment of India acted mala fide by including the Khasra
nunbers of the appellant in Annexure |Il, as by reason thereof it has
been deprived of its right to obtain exenption from paynent of centra

exci se. We need not go into the other contentions raised in the said



wit applications at this stage. W may, however, notice that a
cat egorical stand has been taken by the Government of India that it
woul d not entertain any further request for change or inclusion of

Khasara nunbers and the said notification dated 19.5. 2005 was to be
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treated as final

It, however, appears that while the said matter was taken up by
the H gh Court, the Assistant Solicitor General nade a concession
stating that correction shall be nade in Annexure |l to the earlier
notification by including the land of wit petitioner, although the policy
of the Central Governnent was otherwise. It was in the aforenentioned
situation, an application for recall of the said order has been filed inter
alia on the prem se that in fact such a concessi on had been made by
the  Assistant Solicitor Gener al in Wit Petition No. 542/ 2005
Parvatiya Plywod Private Linmted vs. Governnent of India & O's, and
not in the wit petition filed by Respondent No.1 herein. The Division
Bench of the Hi gh Court, however, by its order dated 3.5.2006 directed

as under:

"This application has been filed only on the ground that
the correction in the notification can be nade only after
the verification by SIDCUL. Learned counsel for the
petitioner submitted that since the State Governnent has
al ready recommended for Schedule Il, therefore, there is
no requirenent for any inquiry or investigation. This
position t hat t he State Gover nnent has itself
reconmended for correction in the notification under
Schedul e Il instead of Schedule Il has not been denied
by the respondents. Therefore, the respondents are
directed to conply the earlier order dated 20.4.2006
passed by this Court within a period of one nmonth from
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t oday. "

As according to the Governnent of India, again a factual error
has been committed by the Hi gh Court, an application for review was
filed by it which was marked as Review Petition No.81/2006 in Wit
Petition NO 628/ 2005. The said Review Petition appears to have been
listed along with other review application filed by the Centra

Government. However, in the cause title of the inpugned order dated



19.12. 2006, in stead and place of Review Petition No.81/2006 in Wit

Petition No. 628/ 2005, only Wit Petition No. 628/ 2005 was
nenti oned, in terns wher eof t he Di vi si on Bench constituted a
Conmittee to go into the questions raised by the entrepreneurs who

were the wit petitioners therein.

M. Lahoti, |earned counsel appearing on behalf of the
respondent - appl i cant in support of the application for revocation of the
| eave granted, would subnit that keeping in view the admtted fact that
Wit Petition No.628/ 2005 al ready stood di sposed of, the question of
consi dering the same, over again by reason of the inpugned judgnent
did not arise and as such this Court had wongly granted | eave in favour

of the appellant herein.

Qur attention in this behalf has al so been drawn to the

j udgnent and order dated 3.3.2005 passed by another Division Bench
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of the High Court of Uttaranchal, wherein notice was taken of the letter
dated 20th Septenber, 2004 issued to the Joint Secretary, Mnistry of
Conmerce and Industries by the Secretary of the Industrial Departnent

of the Uttarakhand St ate.

Upon hearing the | earned counsel for the parties, we are of the
opinion that in the facts and circunstances of this case, only one
concl usion can be arrived at, nanely, that the review application which
had been filed by the appellant m ght have been the subject matter of
consi deration before the Division Bench of the High Court and not the
main wit application itself. W, however, are of the opinion that
interest of justice would be subserved if we set aside the inmpugned
order passed by the High Court and direct the Division Bench to hear
the said Review Petition No.81/2006 in Wit Petition No.628/2005

afresh. W direct accordingly.

W make it clear that the High Court, while considering the the

said review application on nerit, shall inter alia consider the stand of



the Central Government vis-a-vis its policy to exenpt the new
entrepreneurs from paynent of central excise duty.

The parties shall be at liberty to file additional affidavits. It wll
al so be open to the parties to produce additional docunments before the

H gh Court.
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The appeal is disposed of in terns of the aforenentioned order.

In the facts and circunstances of the case, there shall be no order as to

cost s.
.......................... J
(S.B. SINHA)
.......................... J
(H S. BED)
NEW DELHI ,
SEPTEMBER 27, 2007.
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ClVIL APPEAL NO 1413 OF 2007
SECY. DEPT. OF REVENUE Appel | ant (s)
VERSUS
M'S. SANT STEEL AND ALLOYS PVT. LTD. & ORS. Respondent (s)

(Wth office report)

Dat e: 27/09/2007 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE S.B. SI NHA
HON BLE MR JUSTICE H. S. BEDI

For Appel |l ant(s) M. Vikas Singh, ASG
M. K K Santhilvel an, Adv.
M. B. Krishna Prasad, Adv.
For Respondent (s) M L. Lahoty, Adv.
Sudhi r Kumar Gupt a, Adv.
Anur ag Pandey, Adv.
M i hhir Kumar Chaudhary, Adv.

SSS%



M. Yash Var dhan, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Heard the | earned counsel for the parties. The appeal is
di sposed of in terns of the signed order.

SLP(C) No. 10103/2007 is taken on board. List this petition on
3. 10. 2007.

(A S. BISHT) (PUSHAP LATA BHARDWAJ)
COURT MASTER COURT MASTER

[ Signed order is placed on the file]



