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SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

CRI M NAL APPEAL NQO(s). 1324-1325 OF 2005

SUBRATA NASKAR & ORS. Appel I ant (s)
VERSUS
STATE OF WEST BENGAL Respondent ( s)

(Wth office report )
Date: 17/03/2011 These Appeal s were called on for hearing today.

CORAM :
HON BLE MR JUSTI CE HARJI T SI NGH BEDI
HON BLE MR JUSTI CE CHANDRAMAULI KR. PRASAD

For Appellant(s) Pradeep K. Ghosh, Sr. Adv.
Sanj ay Sen, Adv.

Rana S. Bi swas, Adv.

Anur ag Shar nma, Adv.

M i dul Chakravarty, Adv.
A. Nar endr a, Adv.

é Sar| a Chandr a, Adv.

=s553%%

For Respondent (s)
M. Tara Chandra Sharnma, Adv.
Ms. Neel am Shar nma, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

The appeal s are al |l owned.

[ SUMAN WADHVA] [ VI NOD KULVI ]
COURT MASTER COURT MASTER

Signed order is placed on the file.
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO. 1324-1325 OF 2005
SUBRATA NASKAR & ORS. .. APPELLANT( S)
VS.
STATE OF WEST BENGAL .. RESPONDENT( S)
ORDER
The appel I ants wer e convi cted for of f ences

puni shabl e under Sections 302/ 34 and Section 307 of the |IPC

and sent enced to i mpri sonment for life and seven years



respectively by t he Addi ti onal Sessi ons Judge, Al'i pur
District, 24 Paraganas by the judgnent dated 28th Cctober,

1998. An appeal was t hereafter filed chal I engi ng t he
j udgnent of conviction and the High Court has dism ssed the

appeal and confirned t he j udgnent of t he Addi tiona
Sessi ons Judge but while doing so has given a finding which

we quot e herei nunder:

"Therefore there is no dispute that the
death of Samir and the injuries nmentioned above
were the outconme of the |and di spute between
the Amar Sardar’s famly and Mtilal Naskar’s
famly. We also find that Anmar Sardar’'s famly
is t he first aggr essor and i njury of t he
prosecuti on wi tnesses and death of one of their
fanmly menbers are the result of the counter
attack by the appellants.™
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M. Pradeep Chosh, the | earned senior counsel has

ar gued t hat t hese observati ons clearly exoner at ed t he
appel lants from the charge of nurder and substanti ated

the plea of the appellants as they cl ai med the right of

private def ence. He has al so poi nt ed out t hat this

argunent was further buttressed by the fact that Swapan
Naskar , one of t he appel I ant s, had suffered a gri evous
injury on hi s face and t he prosecution had failed to
explain as to how that injury had been caused.

M. T.C. Sharma, the |earned counsel for the State
of West Bengal, has however pointed out that there were
five injured wi tnesses and one deceased on the side of the
conpl ai nant party and though the observati ons quoted above
wer e undoubt edl y in favour of t he appel l ant s but t he
finding that it was the conplainant party which was the

aggressors had been arrived at by the High Court w thout

referring to any piece of evidence in that regard. He has
further poi nt ed out t hat t he t wo al | eged daily diary
entries, one recor ded at 5.30 a.m at t he i nstance of

Motilal Naskar, the father of the Swapan Naskar, and the

ot her at 7.30 p.m by PW3 Parvati, the nother of the



deceased, gave counter versions and as such there appeared
to be sone anbival ence with regard to the story projected

by the appellants that they were victinms of aggression. In
this connection M. T.C Sharma has al so drawn our attention

to the follow ng observations of the Hi gh Court:
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"On consi derati on of t he entire

materials on records, we are, thus, of the view

t hat inthis case it is clearly established

that the injured wtnesses sustained injuries

at t he i nstance of al | t he appel I ants as

counter blast of the attack on Swapan Naskar

for which a GD. at 5.30 a.m was | odged by

Motilal Naskar and that the appellants actively

participated in such incident. We do not find
any ground to di sbel i eve t he i njured
eyew t nesses. "

After hearing the | earned counsel for the parties
and goi ng through the inpugned judgnent particularly the
portions that quoted above, we are of the view that there
appears to be sonme uncertainty as to what the High Court
has intended to hold. W are, therefore, of the opinion
that a re-appraisal of the entire evidence is called for in
the first appeal before the Hi gh Court. W accordingly set

asi de the judgnent of the Hi gh Court dated 22nd Decenber,

2004 and remt t he case to t he Hi gh Court for

consi derati on on t he merits of t he controversy.
parties shal | appear bef ore t he Hi gh Court on t he
April, 2011. W make it clear that the observations made

by us are to be read as being limted for the purpose of
this order and would not be taken as a reflection on the

nerits of the controversy.
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We are told that the appellants are on bail. They
shal | continue to remain on bail till the decision of the
H gh Court.

The appeal s are all owed accordingly.
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................. J.
(HARJI'T SI NGH BEDI

.................... J.
( CHANDRAMAULI KR. PRASAD)

New Del hi ,
March 17, 2011.



