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Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO. 2037 OF 2006

Madras Cenents Ltd. .. Appel | ant
Vs.

Conmi ssi oner of Central Excise .. Respondent
W TH

Cl VI L APPEAL NO. 7443 OF 2008

JUDGMENT

ALTAMAS KABI R, J.

1. The short point involved in these appeals is

whet her t he Appel | ant/ Assessee is eligible for

Modvat Credit on certain goods for t he peri od
conpri si ng Novenber and Decenber, 1999. X
2. The Appel | ant, M s Madr as Cenent s Ltd.,
Al at hi yur, herei nafter referred to as ‘the
Assessee’ is t he hol der of Centr al Exci se
Regi stration No. 1/ Cenment/97 and is engaged in the

manuf acture of cenent and clinker conming within the

anbit of Chapter 25 of the Central Excise Tariff

Act, 1985, hereinafter referred to as ‘' CETA, 1985

3. The Revenue’ s contention is t hat for t he

mont hs of Novenber and Decenber, 1999, the Assessee
had taken Modvat Credit on ineligible capital goods
anounting to Rs.8,42,843/-. The further contention

of t he Revenue is t hat t he Assessee was not



entitled to such credit, inasnuch as, it had taken
Modvat Credit on itens which did not cone within
the purview of capital goods under Rule 57Q of the

Central Excise Rules, 1944, although it was clai nmed

by t he Assessee t hat t he sai d itens conpri sed

conponents, spares and accessories wi thin

meani ng of Explanation 1(d) of Rule 57Q(1) relating

to capital goods. Accordingly, on 31st March, 2000,

the Assessee was issued show cause notice no. 11l of

2000 asking it to show cause as to why the anount

of Mddvat Credit of Rs.8,42,6843/- should not be

di sal | oned and recovered under Rule 57U(3) of the

Central Excise Rules, 1944, and why interest at the

rate of 20% per annum shoul d not be demanded under

Rul e 57U thereof, i f t he Modvat Credit wrongl y
avail ed was not paid within three nonths fromthe

date of receipt of the denand noti ce. The Assessee
was al so asked to show cause as to why a penalty

shoul d not be inposed under Rule 173Q b)(b) of the

af oresai d Rul es.

4, Replying to the said show cause notice, the
Assessee asserted that the inputs used in or in
relation to the manufacture of the final products
were eligible for Mbdvat Credit and that the ground
pl an had been encl osed with the application for
grant of registration certificate indicating that

the mnes were also situated in the factory conpl ex

and were an integral part of the factory. The
Assessee cont ended t hat parts of t he Bucket
El evator (8434.00) and WAagon Loaders (8431.00) were

parts of machi nery nmentioned under serial nos.1 to

t he



4 of the Table under Rule 57Q(1) and were eligible
for Modvat Credit as per t he Board’s Circul ar

No. 276/ 110/ 96 TRU

5. The show cause notice was adjudi cated by the

Assi stant Conmi ssi oner of Excise on 4th June, 2003,

and by hi s or der No. 22 of 2003, t he Assi st ant
Conmi ssi oner disall owed Mdvat Credit anounting to

Rs. 4,31,749/- with regard to sone of the itens.

The Assistant Conmi ssioner held that, inasnuch as,

the mandatory requirenent stipulated in serial no.5

of the Table to Rule 57Q had not been conplied

with, he was not inclined to allow Mddvat Credit in

respect of the goods listed in serial nos.32 to 43

of the annexure to the notice. An appeal preferred
bef ore the Commi ssioner (Appeal s) against the order

of the Assistant Conmi ssioner was rejected on 16th

5
Cct ober, 2003, upon hol di ng t hat t he itens in
question wer e not capital goods and wer e not ,
t herefore, entitled to Modvat Credit admi ssi bl e
under Rule 57A as well. The Commi ssioner (Appeals)
held that t he credit was not admi ssi bl e on t he

goods listed under serial nos.32 to 43 of the show

cause noti ce.

6. The matter was then taken in appeal before

t he Cust ons, Exci se and Servi ce Tax Appel | ate
Tribunal, South Zonal Bench, Chennai, by way of

Appeal No. E/ 108/ 04/ MAS on 20th January, 2004, which

uphel d t he or der of t he Conmi ssi oner (Appeal s).
Aggri eved by the order of CESTAT, the Appellant

filed the present Appeals before this Court.



7. Appeari ng for t he Appel | ant/ Assessee,
A K. Gangul i, | ear ned Seni or Advocat e,
that the case of the Assessee was squarely covered

by the decision of this Court in Jaypee Rewa Cenent

vs. Conmi ssioner of Central Excise [(2001) 8 SCC

586], wherein explosives used for the extraction of

i mestone for nanufacture of cenent were held to

fall under Chapt er 36 of t he Schedul e
1985, and while cenent conmes under Chapter 25 and

is a final product, explosives fall under Colum 2

and that the Assessee therein would be entitled to
claimcredit on the duty paid on expl osives as they
were used for the nmanufacture of the internediate
produce, nanely, linestone which, in turn, was used

in the manufacture of cenent.

8. M. Ganguli also submitted that the issues in

the instant case stood settled by the |arger Bench

in Vi kram  Cenent VS. Conmi ssi oner of
Exci se, Indore [(2006) 2 SCC 351], to which the
correctness of t he deci si on in t he
Conmi ssi oner of Centr al Exci se VS. J.K
Udyog Ltd. [(2004) 7 SCC 344] had been referred.

The Thr ee- Judge Bench went on to hol d
Schenmes of the Mddvat and Cenvat were not different

and that the conclusion of the Court in the J.K

Udai pur Udyog Ltd.’'s case (supra) that the decision
in Jaypee Rewa Cenent’s case (supra) woul d have no
application to the case was not accepted on the
ground that the Cenvat Rules only reflected the

Modvat Rul es where the Rules had sinply been re-
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arr anged. M. Ganguli submitted that, inasnuch as,
the itenms sought to be excluded by the Assistant
Conmi ssi oner were conponents and accessories used

in the mning process for manufacture of the fina
product, and were covered by Sub-headi ng No. 84. 31

to t he Tabl e annexed to Rul e 570Q
substitution by Notification No.6/97-CE(NT) dated
1.3.1997, as subsequent|ly corrected on
10. 3. 1997 and 9. 4.1997, t he Assessee
entitled to the benefits of Rule 57Q of the Centra
Exci se Rules, 1944 and the inpugned orders of the

Revenue as well of the High Court were liable to be

quashed
9. On behal f of the Respondent, Conmi ssioner of
Central Exci se, it was submitted by

Additional Solicitor General, M. Gaurav Banerj ee,
that although the Assessee had cl ai med the benefit

of the entry at serial No.5 of the Table annexed to
Rul e 57Q(1) in respect of t he capita
mentioned at serial nos.32 to 43, it had failed to
speci fy t he tariff headi ng under whi ch
machi nery/ equi pnent, of which the subject capita
goods wer e cl ai med to be accessories
cl assifi abl e, nor could they even disclose the
identity of such nmachinery and equi pnent to the

aut horities. M. Banerjee also subnmitted that at
no stage of the proceedi ngs before the Tribunal or
the H gh Court was any attenpt made by the Assessee
to identify the nmachinery in the absence whereof

they would not be eligible for Mbdvat Credit.

was urged that as had been held in the decision of

this Court in Vikram Cenent vs. Conm ssioner of
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Central Excise, Indore [(2005) 7 SCC 74], in order
to be eligible for Cenvat Credit on capital goods
under the Cenvat Credit Rules, 2001 and 2002, which

requires, inter alia, that such goods nust be used

in the factory for the nmanufacture of the fina

product. Accordingly, an item not satisfying the

sai d condition could not be br ought
scope of "capital goods" by any
process, whereby claimfor Cenvat Credit on the

capital goods in question could be
M. Banerj ee subnitted t hat si nce
deci sion, as also the decision in the case of J.K

Udai pur Udyog Ltd.'s case (supra), were avail able

at the relevant tinme, the inpugned decision arrived

at by t he Hi gh Court coul d not be
account of t he subsequent deci si on
Constitution Bench on t he ref erence

regard to the views expressed in J.K Udai pur Udyog

Ltd.’s case (supra).

10. M. Banerjee urged that the inpugned judgnent
of t he Tri bunal ought not , therefore

interfered with and the appeal s of Madras Cenents

Ltd. were liable to be dism ssed.
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11. As i ndi cated initially, t he short poi nt
i nvol ved in t hese appeal s rel ates to t he
eligibility of the Assessee for Mdvat Credit on
certain capital goods which were said to have been
used as conponents, spares and accessories in the
manuf act uri ng process of t he Appel | ant for t he

period in question.

Wi thin

interpretive

ent ert ai ned.

t he

assai |l ed
of

made

to

t he

sai d

on

t he

be



12. In order to avail of Mddvat/Cenvat credit, an
Assessee has to satisfy the Assessing Authorities

that the capital goods in the form of conponent,
spares and accessories had been utilized during

the process of manufacture of the finished product.

13. Admittedly, in this case the Appel | ant was
not able to identify the nmachinery for which the
goods in question had been used. In the absence of
such identification, it was not possible for the
Assessing Authorities to cone to a decision as to

whet her Mbdvat Credit woul d be given in respect of

the goods in question. There is no difficulty with

11
regard to the decisions rendered in Jaypee Rewa
Cenent’ s case (supra) or t he Constitution Bench
j udgnent in Vi kr am Cenent’s case (supra). The
question is whet her t he Assessee was abl e to
specify to the Assessing Authorities that the goods
i n question had been used as conponents, spares and
accessories for t he manuf act ure of the finished

product . The sane hol ds good in respect of M.
Ganguli’s assertion that the goods in question were
i ncl uded under paragraph 84.31 of the Table set out

in Rule 57Q of the Central Excise Rules, 1944.

14. W are not, therefore, inclined to interfere
with the orders of the Tribunal and the Appeals are
accordingly, dismssed.

15. There will be no orders as to costs.

(ALTAMAS KABI R)
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(CYRI AC JOSEPH)
New Del hi
Dated: 6TH May, 2010.
13

| TEM NO. 101 COURT NO. 3 SECTION |11
[ FOR JUDGVENT]

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NQ(s). 2037 OF 2006

MADRAS CEMENTS LTD., Appel I ant (s)
VERSUS

COWMR. OF CENTRAL EXCI SE Respondent ( s)

(Wth appln(s) for stay and office report)

WTH

C. A No. 7443/ 2008
(with office report)

Dat e: 06/ 05/ 2010 These Appeal s were called on for JUDGVENT
t oday.

For Appellant(s)
Ms. A MP. Latha, Adv.
Ms. Prabha Swanmi, Adv.

For Respondent (s)

I n CA2037/ 06 M. Balaji Subramanium Adv.
Wth CA7443/08 M. B.Krishna Prasad, Adv.

M. Shreekant N. Terdal, Adv.

Hon’ bl e M. Justice Altanmas Kabir
pronounced the judgnent of the Bench
conmprising His Lordship and Hon' ble M.
Justice Cyriac Joseph.

The Appeal s are
di smissed in
terms of the signed judgnent.
There will be no orders as to

costs.
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Court Master Court Master

[ Si gned Reportable Judgnent is placed on the file]



