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| TEM NO. 103 COURT NO. 6 SECTI ON XV

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 3835 OF 2003

RAJASTHAN RAJYA VI DYUT PARASAR NI GAM LTD Appel I ant (s)

VERSUS

BEERBAL DAS SWAM Respondent ( s)

(Wth office report )

WTH Civil Appeal NO 6870 of 2003

(Wth office report)

Date: 12/10/2006 This Appeal was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE H. K. SENMA

HON BLE MR, JUSTI CE P. K. BALASUBRAMANYAN

For Appellant(s)
M. Sushil Kumar Jain, Adv.
M. Puneet Jain, Adv.

M. Sarad Singhania, Adv.

For Respondent (s) Dr. NM Ghatate, Sr. Adv.
M. S.V. Deshpande, Adv.
M. Pramt Saxena, Adv.

M's. Anuradha Rustagi, Adv.

M. Rishi Mtoliya, Adv.



M. Kamal Mhan Gupta, Adv.

UPON hearing counsel the Court made the follow ng

ORDER
The orders of t he Hi gh Court are set asi de. Bot h
t he appeal s are
allowed in terns of the signed order. The wit petition filed by the respondents

stand dism ssed. The parties are asked to bear their own costs.

( Ravi P. Verma ) ( Anand
Si ngh )
Court Master Court
Mast er
[ Signed order is placed on the file]
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IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 3835 OF 2003
RAJASTHAN RAJYA VI DYUT PARASAR APPELLANT( S)
Nl GAM LTD.
Ver sus
BEERBAL DAS SWAM RESPONDENT( S)
W TH

ClVIL APPEAL NO. 6870/2003



ORDER

Heard the parti es.

Both the appeal s raises identical question and they are being di sposed of

by this conmon order.

In C A NO. 3835/ 2003, t he r espondent wor ked as wor k char ge from

01/ 04/ 1960 to 31/ 12/ 1963. He was confirnmed in t he post w. e.f. 01/ 04/ 1964
The

respondent retired on 30/06/ 1994 on attaining the age of superannuation. He filed a

Wit Petition No.563/2001 belatedly after a |lapse of 7 years. The main grievance

rai sed in the wit petition by the respondent/writ petitioner was that th
e services

rendered by himas work charge from 01/04/ 1960 to 31/12/1963 shoul d be counted

while calculating his pension. Hs wit petition was allowed by the |earned single

Judge and affirnmed by the Division Bench, albeit w thout any application of mnd

and di scussing the regulation franed for the purpose.

In C A No. 6870/ 2003, t he r espondent wor ked as wor k char ge l'ine

w.e.f. 16/04/1957 to 31/12/1963. He was confirned on 01/01/ 1964 and pronoted as

Li nerman G ade l. Thereafter, by an order dat ed 18/ 02/ 1989, he was furt
her



pr onot ed to Li ne | nspect or. He retired on 28/ 02/ 1994 on att ai ni ng t he
age of

super annuati on. He has al so filed a Wit Petition No. 3278/ 2001 on 05/ 07/
2001

bel atedly after a |l apse of 7 years with a simlar prayer that the period he worked as

wor k charge from 16/04/1957 to  31/12/1963 be counted towards hi s pensi onar
y

benefits. H's wit petition was disnmi ssed by the | earned single Judge. However, in

appeal, the Division Bench upset the order of |earned single Judge, albeit wthout
any r eason. Hence, t hese t wo appeal s are preferred by t he appel I ant - Raj a
st han

Raj ya Vi dyut Parasaran N gam Ltd.

The appel | ant-Board, earlier known as Rajasthan State Electricity Board,

franmed t he Enpl oyees Pensi on Regul ati ons, 1988. Cl ause 3(i) of t he sai d

Regul ati ons reads as under: -

"3(i) Enpl oyee nmeans any person who is in the service of

the Board but does not include daily |abour, work-charge

or casual enpl oyee and persons engaged on retention-
cumf ee, part-tine  or any ot her basi s as Consul t ant,
Advi ser or Counsel s for | egal pr of essi on or any ot her
pur pose. "
It is crystally cl ear from the Cl ause 3(i) of the Regul ations t hat t he

daily | abour,

wor k- charge or casual enpl oyee and persons engaged on retention-cumfee, part-

time or any other basis as Consultant, Adviser or Counsels for |egal profession or

any ot her purpose are excluded fromthe purview of definition of an enpl oyee for



the purpose of reckoning pensionary benefits.

From the or der of t he | ear ned single Judge and t he Di vi si on
Bench it

appears that it refers to the earlier judgnent in the case of Ismail Khan Vs. State of

Raj ast han & Os., RLR 1986 24. The counsel for the respondent al so cont ended

t hat subsequent to t he statutory rul es franmed and referred above, a circ
ul ar was

i ssued on 24/ 07/ 1997 by t he Boar d on t he basi s of gui del i nes i ssued by
t he State

Governnment fromtime to time which states that the work charged service rendered

by the enployees of the Boar d and Muster Roll Servi ce on daily wages or casu
a

| abour er service shal | al so be deened to be qual i fying service for t he
pur pose of

calculating the pension. In our view, since the statutory rules are holding the field,

any circular issued dehors the statutory rules will have no application. Secondl vy,

the said circular was issued after the respondents have retired on attaining the age

of super annuati on on 30/ 06/ 1994 and 28/ 02/ 1994 respectively. The circul ar
t hus,

read has no retrospective application. Therefore, the said circular dated 24/07/ 1997

cannot cone into aid of the respondents.

It is, however, cont ended by counsel for t he respondent s t hat
t he

respondents are di scri m nat ed because per sons simlarly situated with them h
ave

been granted pensionary benefits for the period they have worked on work-charge



basi s. In our view, illegality, if any, commtted in respect of others does not create

any ri ght on t he basi s of whi ch a relief can be gr ant ed. Illegality
cannot be

per pet uat ed. It nmust be term nated at sonme |evel. The fact that persons sinmlarly

situated have been granted such benefits would be no ground for allow ng the sane

benefit to the respondents while it is found to be untenable in |aw and dehors the

statutory rul es.

For the reasons afore-stated, the order of the Hgh Court are set aside
Bot h t he appeal s are al | owed. The Wit petition filed by t he responden

ts st and

di smissed. The parties are asked to bear their own costs.

( H K. SEMA)

New Del hi; e J.

Cct ober 12, 2006. ( P. K. BALASUBRAMANYAN )



