bSI TEM NO. 48 COURT NO. 4 SECTION |1 A

SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).1502/2006
(From the judgenent and order dated 14/12/2005 in CRLR No. 2250/2003
of The HI GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

PALW NDER SI NGH Petitioner(s)
VERSUS
BALW NDER SI NGH & ORS. Respondent ( s)

(Wth appln(s) for exenption fromfiling O T.,stay and office report
W TH SLP(Crl) NO 3878 of 2006
(Wth office report)

Dat e: 20/10/2008 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTI CE S.B. SI NHA
HON BLE MR JUSTI CE CYRI AC JOSEPH

For Petitioner(s) M.Satinder S Gulati, Adv.
Ms. Kamal deep Gul ati, Adv.
Dr. Kail ash Chand, Adv.

M. Kuldip Singh, Adv.
M. R K Pandey, Adv.
M.T.P. Mshra, Adv.
M. H S Sandhu, Adv.
For Respondent(s) M. R P. Gupta, Sr. Adv.

Ms. Kamekshi S. Mehl wal , Adv.
M. Prabhat Pachauri, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

Leave granted.

The appeals are allowed in ternms of the signed order.

[ Meenu Sethi ] [ Pushap Lata Bhardwaj ]
A R -cum-P. S Court Master

Signed reportable order is placed on the file
(Reportabl e)
IN THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1681 OF 2008
(Arising out of S.L.P. (Crl) No.1502/2006)

Pal wi nder Si ngh ... Appel | ant
Ver sus
Bal wi nder Singh & O's. ... Respondent s

W th
Crl.A No.1682/2008(@ SLP(Crl.) No.3878/2006)

ORDER



Leave granted.

(1) These appeal s are directed agai nst the judgment and
order dated 14.12.2005 passed in Crimnal Revision No.2250 of 2003
by a | earned Single Judge of the H gh Court of Punjab and Haryana at
Chandi garh whereby and whereunder the revision application filed by
respondent s- accused herein questioning the correctness of the order
dat ed 30. 10. 2003 passed by the | earned Sessions Judge refusing to
di scharge themin exercise of its jurisdiction under Section 227 of the
Code of Crininal Procedure was allowed.

(2) Husband of the deceased - Darshan Kaur is before us
questioning the legality or validity of the said order

(3) I ndi sputably, the parties are neighbourers. It is
furthernmore, not in dispute that the deceased was a dunb | ady.
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(4) First Informati on Report proceeded on the basis that

as they have no other place in their house for easing thenselves, the
deceased used to use the land of the respondents for that purpose. On
6.4.2001 early in the norning when she went to the |and of the
respondents, she was caught and set on fire after pouring kerosene on
her .

(5) Appel l ant before us was attracted by fire and brought
her to the hospital. On the same day i.e.6.4.2001 itself, her dying
decl aration was recorded by the Executive Magistrate, Chankaur Sahib.
She identified respondents herein. The questions put to her and

answers given thereto with sign are as under:

Q \Whether you set on fire before rising the sun?
Ans. Yes, with sign of head.
Q \Who set on fire you?

Ans. Two persons set on fire ne one of themwas open
beard and one was with cutting beard.

Q . Wether you can identify the person who set on fire
you?

Ans. Yes, with signs. And then she identify Daljit Si ngh and
Bal wi nder Si ngh sons of Faqir Singh resi dent of Dholran

with sign of head.
Q In which place and how you put on fire?

Ans. Wth signs these two persons forcibly set ne on



the fire in their cattle shed.

Q VWhether they set on fire you after pouring
Ker osene?

Ans. No "

(6) It, however, appears that another dying declaration was recorded
by the Sub-Divisional Mgistrate, Ropar on 11.4.2001. The materia

portion whereof reads as under:

"Aged 45-50 years. | have two sons and one daughter. Today
morning at 5 a.m | had gone out. Two persons came. Both were sikhs
and were wearing turban tied and both were 6 Ft. in height. One of
them was 40 years old and one of themis |ess aged whose nane i s not
known. They are fromny village. | don't know that, if there is any
enmity with me or not. There is no toilet in the house to go out. They
have caught hold me fromthe arns taken inside by opening the door.
was shouted at 5 AM but nobody heard ny noise. There was no
quarrel with these persons at any time. | was not even quarreled with
my own famly. They have not caught ne with bad intention but caught
me to put on the fire. After putting the fire ny husband reached in 10-
15 minutes and those persons ran away after putting the fire. | can
recogni se those persons and there is no quarrel in the house at any tine
and | was never went out fromthe house by quarreling. W are doing
agriculture and there is no dearth of noney. Tehal Singh is ny Dewar

and we are living in the house together. | can recognise to those
persons."
(7) Ni ne persons, thereafter, appear to be produced before her

and she is said to have identified Kashnmr Singh son of Gurbachan

Si ngh and Satw nder Singh son of Mohinder Singh

(8) It, however, appears that her left thunb inpression was not
taken on the foot of the page. The left thunb inpression of the deceased
appears only on the first page and that too only after the signatures of
t he Sub-Di vi si onal Magistrate wherafter the fact that nine persons
produced for the test identification parade before her was recorded.
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(9) As indicated hereinbefore her left thunmb inpression was not

taken at the end of the said statenent. An application for discharge was
filed before the | earned Sessions Judge which, as noticed hereinbefore,
has been di sni ssed.

(10) Respondents thenselves in their Meno of Revision filed before
the H gh Court of Punjab and Haryana contended that the deceased-
Dar shan Kaur was deaf |ady, who was paralytic also. By reason of the

i mpugned judgment, the High Court while allowi ng the said revision



application, inter-alia, opined that the deceased was both deaf and
dunmb and she was paral ytic al so

(12) Inter-alia, on the aforenentioned premnmise and furthernore
upon considering the acceptability of one or the other dying declaration
it was held;

(i) as the deceased has identified only Kashnmir Singh and Satw nder
Singh, there is no reason for the | earned Sessions Judge to frame
charges agai nst the respondents;

(ii) the dying declaration recorded by the | earned Sub-Divisiona
Magi strate should be preferred to that of the dying declaration recorded
by the | earned Executive Magi strate.

(iii) It was not necessary for the | earned Sub-Divisional Mgistrate,
Ropar to take the left thunb inpression of the deceased on all pages.
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(iv) There was no cause for the Sub-Divisional Magistrate, Ropar to

make out a false case of test identification parade conducted on
11. 4. 2001.

(12) Havi ng heard | earned counsel for the parties, we are of the
opi nion that the H gh Court conmitted a serious error in passing the

i mpugned judgnment insofar as it entered into the real mof appreciation
of evidence at the stage of the fram ng of the charges itself. The
jurisdiction of the |earned Sessi ons Judge whil e exercising power
under Section 227 of the Code of Criminal Procedure is |imted.
Charges can be framed also on the basis of strong suspicion
Marshal | i ng and appreciation of evidence is not in the domain of the
Court at that point of tinme. This aspect of the matter has been
considered by this Court in State of Orissa Vs. Debendra Nath Padhi -
(2005) 1 sSCC 568 wherein it was held as under

23. As a result of the aforesaid discussion, in our view,
clearly the lawis that at the time of frami ng charge or taking

cogni zance the accused has no right to produce any material. Satish
Mehra's Case holding that the trial Court has powers to consider even
mat eri al s which the accused nay produce at the stage of Section 227 of
the Code has not been correctly decided."

(13) Lear ned counsel appearing on behal f of the respondents,
however, would subnit that keeping in viewthe fact that the deceased

was bot h deaf and dunb, no reliance can be placed upon the first



pur ported dyi ng decl aration recor ded by t he | ear ned Executi ve
Magi strate, Chankaur Sahib. If that be so, no reliance can be placed on
the second dyi ng decl aration al so.
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(14) It appears that the observation of the Hi gh Court that the

deceased was both deaf and dunb is not based on any nmaterial. Apart
fromthe other nmaterials on record, as indicated by us heretobefore,
even the respondents in their Meno of Revision had described the
deceased nerely as dunb and a paral ytic person and not a deaf person
(15) Furthernmore, it was not the stage where the H gh Court would
prefer one dying declaration to that of the other. Indisputably, in her
first dying declaration the deceased had identified respondents -
Bal wi nder Singh and Daljit Singh. They were brought to the hospita
for the purpose of identification and the | earned Executive Magistrate
recorded her statenent on the basis of the signs nade by her
(16) In this view of the matter, we are of the opinion that the
i mpugned j udgnment cannot be sustained. It is set aside accordingly. The
appeal s are allowed. However, all the contentions of the parties shal
remai n open. The learned trial Judge is directed to dispose of the

Sessions Case pendi ng before him as expeditiously as possible.

[ CYRI AC JOSEPH ]

New Del hi ,
Cct ober 20, 2008.



