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I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON
CIVIL APPEAL NO. 5707 OF 2002

SUBRAY THI MVANNA HECGDE & ORS

APPELLANTS

VERSUS
NAGARAJ THI MVANNA HECDE & ORS
RESPONDENTS

ORDER

Heard the parti es.

This appeal is filed by the defendants agai nst the judgnent
passed by the High Court in Second Appeal. The plaintiffs’ suit was
di smissed by the trial court. In appeal the First Appellate Court
confirnmed the decree of the trial court. Aggri eved thereby, the
plaintiffs filed Second Appeal before the Hi gh Court.

The Hi gh Court franed a substantial question of |aw as
under

1. It is open to the appellants to challenge the sale on the
foll owi ng grounds
a) The property was subject to nortgage and there was
contravention of the sections 35 and 85 of the
Kar nat aka Co-operative Societies Act, 1959.
b) The sale was in breach of Order 21 Rule 64 CPC on
the ground that the property sold was worth rnuch

nore than the anpbunt sought to be recovered.
c)Status as debtor of the father of the appellants who
suf fered decree for noney?
2. Wether the decree made by the | ower appellate court
is vitiated for its failure to consider the points involved
in question No.1?

At the tine of hearing of the Second Appeal the Hi gh Court
has al so franed the additional substantial question of |aw reads :

"12. The question of law was framed as
mentioned supra. At the tinme of hearing, one nore
question was framed and the counsel was directed to
address argunments on the basis of that question as
well. The question is
"Once a property is found to be ancestra
property whether that the property of the mnors
who get the right by birth could be brought to
sale ?"



It is subnmitted that the property is ancestral property and
the father was acting as Manager and Karta of the famly. If that is
the case the question of franming the additional substantial question
of law would not arise. Sinmilarly, the substantial question of |aw as
franed by the High Court, a),b) and c), referred to above, in our view,
does not constitute the substantial question of |aw as contenpl at ed
under Section 100 CPC. W, therefore, set aside the order of the

H gh Court and remand the case to the High Court to frane fresh
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substantial question of law strictly conpliance of Section 100 CPC, if
any, and decide the appeal afresh. The order of the Hi gh Court is
accordingly set aside.

The appeal is allowed. No costs. Since, the matter is
pending for a quite long time, the High Court is requested to di spose

of the appeal wi thin six nonths.

............................ J.
( MARKANDEY KATJU )
NEW DELHI ,
APRI L 10, 2008.
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CORAM :
HON BLE MR JUSTI CE H. K. SEMA
HON BLE MR, JUSTI CE MARKANDEY KATJU

For Appellant(s) M. R S. Hegde, Adv.
M. Chandra Prakash, Adv.
M. J.K Nayyar, Adv.
M. P.P. Singh, Adv.

For Respondent (s) M .G V. Chandrashekhar, Adv.



M. N K Vernm, Adv.
M. T.N Rao, Adv.

UPON hearing counsel the Court nmade the foll ow ng
ORDER

The case is renmanded to the High Court to frane fresh
substantial question of law strictly conpliance of Section 100 CPC, if
any, and decide the appeal afresh. The order of the Hi gh Court is set
asi de.

The appeal is allowed in terns of the signed order. No
costs. Since, the matter is pending for a quite long tine, the High
Court is requested to dispose of the appeal w thin six nonths.

( PAVAN KUMVAR) ( ANAND SI NGH)
COURT MASTER COURT MASTER
5

(signed order is placed on the file)



