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| TEM No. 50 Court No. 9 SECTI ON XI'|
AN MATTER
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No.12149/2000

(From the judgenent and order dated 25/11/1999 in CVA 855/98
of The HI GH COURT OF MADRAS)

N. ATHAPPAN & ANR. Petitioner (s)
VERSUS
RAHI LA SALEEM Respondent (s)
(Wth prayer for interimrelief and Ofice Report)

Date : 04/12/2000 This Petition was called on for hearing today.

CORAM :
HON BLE MR, JUSTICE M B. SHAH
HON BLE MR JUSTICE S. N VARI AVA

For Petitioner (s)
M .M B. Rama Subba Raj u, Adv.,
M.S. Srinivasan, Adv.

For Respondent (s)
M. K K Mani, Adv.

UPON hearing counsel the Court made the follow ng
ORDER

Leave granted. Heard the |earned counsel for
the parties. Considering the facts and circunstances
of the <case, the inpugned orders passed by the High
Court as well as by the trial court rejecting the
appel lants’ application for setting aside the ex-parte
decree set aside. The inpugned ex-parte decree dated
24.6.1997 is, therefore, set aside and the trial court
is directed to proceed further with the proceedings
after providing an opportunity to the parties to |ead
evidence and to decide the sane on nerits. The
appellants to pay Rs.5,000/- as costs to respondent.
It would be open to the respondent to wi t hdr aw
Rs. 1, 50,000/ - deposited by the appellants before the
trial court after furnshing necessary security before
the trial court with an undertaking by the respondent
to refund the said ambunt within four weeks if directed
by the trial court.

(Vijay Kumar Sharm) (Om Prakash)
Court Master Court Master
Signed order is placed on the file
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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 7101 OF 2000@@

CCCCCCCCCCCCCCCCCCCCCCCeeeceeeee
(Arising out of SLP (c) No.12149/2000)

N. ATHAPPAN & ANR .. Appel l ant s
Ver sus

RAHI LA SALEEM .. Respondent
O R D E R@@
cceeceecce

Leave granted.

Heard the | earned counsel for the parties.

This appeal is filed against the order dated
25.11.1999 passed by the Hi gh Court of Madras rejecting
revision application being C. M A. No. 855/ 1998 for
setting aside the ex-parte decree passed on 24.6.1997
That application was rejected by the trial court and
against that order appellant preferred the aforesaid
revision before the High Court. The H gh Court
rejected the same on the ground that the appellants
sought long adjournment in a part-heard matter which
was being conducted day-to-day and that plaintiff PW1
who was examined before two nonths had expired and,

therefore, it would not be proper to set aside the
.2
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ex-parte decree passed in his favour as it was |likely

to cause hardship to the plaintiff.
At the tine of issuing notice,this Court has
passed the foll ow ng order: -

"Lear ned counsel for t he
petitioners states that the petitioners may
be given an opportunity to proceed with the
suit by setting aside ex-parte decree. He
further states that petitioners would not
raise any objection that the evidence of
deceased PW1 cannot be relied upon as he
was not cross-exam ned by him Petitioners
waive their right to cross-examne PW1
He further states that petitioners wll
deposit Rs.1,50,000/- within 8 weeks before
the trial court.

Del ay condoned. | ssue notice
returnabl e after 8 weeks."
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At the tinme of hearing of this matter, |earned
counsel for the appellants subnitted that if the
ex-parte decree is set aside and an opportunity is
given to the appellants to | ead the necessary evidence,
the appellants would not raise any objection that the
evi dence of the deceased PW1 cannot be relied upon on
the ground that he was not cross-exam ned by him The
appel lants waive their right to cross-examne PW1. It
has also been pointed out that the appellants have
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deposited Rs.1,50,000/- before the trial court. The
| earned counsel subnitted that because of wunavoi dable
circunstances the appellants had sought adjournnent
during the trial and that if there is any |apse that
may be condoned in the interest of justice.

Considering the facts and circunmstances of the
case, the inpugned orders passed by the H gh Court as

well as by the trial court rejecting the appellants’
application for setting aside the ex-parte decree are
set asi de. The i npugned ex-parte decree dat ed

24.6.1997 is, therefore, set aside and the trial court
is directed to proceed further with the proceedings
after providing an opportunity to the parties to |ead
evidence and to decide the sane on nerits. The appea

is allowed to the aforesaid extent. Deposition of
deceased PW1 would be considered as it is and
appreciated at the tine of deciding the suit. The

appel lants to pay Rs.5000/- as costs to the respondent.

The |earned counsel for the respondent subnits

t hat pendi ng hearing and di sposal of the sui t

respondent nmay be permitted to withdraw the anount of

Rs. 1, 50, 000/ - deposited by the appellants. Considering

the nature of the dispute involved in the matter and
.4
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without prejudice to the rights and contention of the
parties it would be open to the respondent to wthdraw
the said amount after furnishing necessary security
before the trial court with an undertaking by the
respondent to refund the said anmount within four weeks
if directed by the trial court.

Ordered accordingly.

(S.N. Variava)

New Del hi ,
Decenmber 04, 2000



