fC I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2855 COF 2006

COW SSI ONER OF CUSTOMS, BANGALORE ... Appe
| ant
VERSUS
M S. PEPERLY + FUCHS (I NDI A) PVT.LTD. ... Respo
ndent
ORDER
The respondent s herein are t he manuf act ur er
of
proximty sensors, float swtches, digital input swtches,
etc. The i ssue is as to whet her t hese pr oduc
ts are
classifiable under Headi ng 85. 36 or 90. 31 of t he
I ndi an
Custons Tariff. The description of the two headings is as
under: -
Headi ng 85. 36
"El ectrical apparatus for switching or protecting
electrical circuits, or for making connections to or in
electrical circuits (For exanple, swtches, relays
fuses, surge suppressors, plugs, sockets, |anp hol ders,
junction boxes), for a voltage not exceeding 1,000
volts."
Headi ng 90. 31
"Measuring or checking instruments, appliances and
machi nes, not specified or included el sewhere in this
chapter; profile projectors”
The assessee had filed the declaration claining that
t he pr oduct is covered under Headi ng 85. 36 wher
eas t he
Revenue t ook t he position t hat t he pr oduct needs
to be

Signature Not Verified

Digitally signed by
Gul shan Kumar Arora
Date: 2015.09. 10
cl assified under Headi ng 90. 31. W may describe the goods in
17:46:23 | ST
Reason:

short which is taken note of by the Custons, Excise and

C. A. NO 2855/ 2006
1



Service Tax Appellate Tribunal (hereinafter referred to as

" CESTAT') as well while accepting the plea of the respondent.

It is mentioned that the function of the proxinmity
sensor is to detect the presence of the netal object and
change the output status of sensor which is used in the
control sequence of t he machi ne to which it is to be
connect ed. The function is that it gives a signal to the
machi ne so that the machi ne can be activated or de-activated
or a sequence of operations is carried out. The operation
that is to be carried out primarily is switch on or swtch
of f the machi ne. The CESTAT has taken aid of HSN Expl anatory
Not e with regard to "appar at us for swi t chi ng el ectrica
circuits" and on that basis, came to the conclusion that the
product shall be classifiable under Headi ng 85. 36. The said

HSN Expl anatory Note reads as follows: -

" APPARATUS FOR SW TCHI NG ELECTRI CAL CI RCU TS

These apparatus consist essentially of devices for
maki ng or breaking one or nore circuits in which they
are connected, or for switching fromone circuit to
anot her; they may be known as single pole, double
pole, triple pole, etc., according to the nunber of
switch circuits incorporated. This group al so
i ncl udes change-over switches and rel ays.

(A The switches of this heading include small
switches for use in radio apparatus, electrica
instrunments, etc., switches of a kind used in donestic
electrical wiring (e.g., tunbler swtches, |ever
operated switches, rotary swi tches, pendent switches,
push botton switches) and switches for industria
application (such as, limt switches, camsw tches

m cro-switches and proximty switches)."

We have heard the | earned counsel for the parties in
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detail .

Fromrecord, it energes that the Revenue accepts that
the product in question does the function of switching as
wel | . In fact, these are designed to sense and then switch
on or switch off the particular machi ne to which the product
is installed. Therefore, we are satisfied that primarily

swi tching device and sensor is only a neans to achi eve the



sane. That was expl ai ned by t he assessee t hr ough its
Managi ng Director M. Thanpy Mathew and M. S. Manjunath, the
Assi st ant Gener al Manager . Her ei n, it was categorically
stated (which is not disputed as well) that w thout swi tching

on and switching off, the product is of no use at all

Therefore, we agree with the findings recorded by the
CESTAT. In fact, we may record that it is not even necessary
to indicate this exercise in detail having regard to the fact
that the Revenue has issued Notification No. 21/2002- Cus.
dated 01. 03. 2002. It is a general Exenption Notification
prescribing effective rates of duty for goods of various
chapters / headi ngs. Entry 244 thereof relates to the goods
specified in List 26 and a uniformduty of 15 per cent is
prescribed therein. Significantly, it includes Chapter 84,
85 as well as Chapter 90. Ther ef ore, whether the product is
cl assified under Chapter 85 or under Chapter 90 woul d be of
no consequence inasnmuch as the duty which is to be paid under

both the Chapters is the sane.
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We, thus, do not find any nerit in this appeal which

is, accordingly, dism ssed.

......................... . J.
[ AK SIKR ]
......................... . J.
[ ROHI NTON FALI NARI MAN ]
New Del hi ;
August 27, 2015.
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Cvil Appeal No. 2855/2006
COW SSI ONER OF CUSTOVS, BANGALORE Appel | ant ('s)
VERSUS
M S. PEPERLY + FUCHS (I NDI A) P.LTD. Respondent ( s)
(Wth office report)
Date : 27/08/2015 This appeal was called on for hearing today.
CORAM :
HON BLE MR, JUSTICE A. K. SIKRI
HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appellant(s)
A. K. Sanghi, Sr. Adv.
P. K. Millick, Adv.
At ul esh Kurmar, Adv.

Swar upama Chat urvedi, Adv.
B. Krishna Prasad, Adv.
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For Respondent (s)

V. Lakshm kumaran, Adv.
M P. Devanath, Adv.
Vi vek Sharma, Adv.

Di sha Jain, Adv.

Abhi nav Jagnat han, Adv.
Rachit Jain, Adv.
Hemant Baj aj, Adv.
Anandh K., Adv.

S. Vasudevan, Adv.

L. Charanaya, Adv.
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UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is dismssed in terns of the signed order.

(N dhi Ahuj a) (Renu Di wan)
COURT MASTER COURT MASTER

[ Signed order is placed on the file.]
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