1 I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 7411 OF 2005

W TH

I.A. NO1 OF 2010

MS. SHAWWALLACE & CO LTD. & ANR APPELLANTS
VERSUS
UNI ON OF | NDI A RESPONDENT
ORDER

Application for substituting the name of the
first appellant is allowed.

Thi s appeal arises from a Sui t for
conpensation. M. K V. Viswanat han, senior advocate
appearing for the appellants tried to raise the issue
of limted liability. Lear ned counsel contended that
even on the basis of the findings that damage was
caused to the goods due to the negligence of the
carrier, and the responsibility for which rested with
t he appel | ants-defendants, the anbunt of conpensation
coul d not exceed 1250 DM (Deutsche Marks) per unit
i.e. 1250 x 6 (that being the total nunber of cartons
under carriage).

It was stated that the Indian Carriage of
Goods by Sea Act, 1925 had no application to the
facts of the case as the goods in question had noved
out of Hanburg, Germany. It was further stated that
inthe Bill of Lading the value of the goods was not
stated and, consequent |y, t he i ssue of

woul d be governed by the provisions of the Hague-

Vi sby Rul es, t he Hague Rul es as anended

liability

by

t he



Brussel s Protocol, 1968.
M. Viswanat han relied upon clause 660 of
the Rules that provides as follows: -

"660. [Limt of liability] In any event
the carrier is liable for each package
or unit up to the nmaxi mum anount of one
thousand two hundred and fifty Gernan
Mar ks, unl ess before the comencenent
of the | oading, the forwarder stated
the kind and val ue of the goods and,
this statenment has been included in the
bill of lading."

Lear ned counsel cont ended t hat si nce t he

Bill of Ladi ng did not ment i on t he val ue
goods, the liability of conpensation would be limted
to 1250 DM (Deutsche Marks) per unit.

From t he j udgnent of t he | ear ned
Judge as affirmed by the Division Bench of the High
Court, it appears that the issue was never raised
before the High Court in the manner in which it is
sought to be raised before us.

We find that there was no specific issue
franmed on t he poi nt and in its absence,
Vi swanathan tried to advance the above subnissions on
the basis of issue No.4 which was cast as follows: -

"Are not t he def endant s I'iable for t he

cl ai nP"

In our view, the issue is cast in an om nous
manner and it is far too vague. It does not at al
indicate that this plea was rai sed before the High

Court. Not only this, we find that no evidence in

support of t he pl ea was pr oduced bef ore t he
Court. What seens to have been raised before the
Hi gh Court was a di spute about t he quant um

compensation clained by the plaintiff-respondent. A
di spute over the quantum of conpensation is not the
same thing as the limt of liability as is sought to

be contended before us.

of t he

Singl e

sui t

Hi gh

of



W are, therefore, satisfied that the issue
is sought to be raised before us for the first tine
and for that reason, we are not inclined to entertain
it.
The next issue sought to be raised by M.
Vi swanat han was on the basis of Section 230 of the
Contr act Act . In our Vi ew, t he i ssue no | onger
survives since in conpliance with the interimorders
passed by this Court, the carrier - defendant No.2

has al ready nade the deposits.

W find no merit in t he appeal . It is,

accordingly, dismssed.

................. J.
(AFTAB ALAM

................. J.

(R M LODHA)
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CORAM :
HON BLE MR, JUSTI CE AFTAB ALAM
HON BLE MR JUSTICE R M LODHA
For Appel |l ant(s) K. V. Viswanat han, Sr. Adv.
Neeraj Jain, Sr.Adv.
P. B. Suresh, Adv.
Vi pin Nair, Adv.
Vi vek Sharma, Adv.
r MS. Tenple Law Firm
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For Respondent (s) M. T.S. Doabia, Sr. Adv.



Ms. Rashm WMal hotra, Adv.

M. D. S. Mahra, Adv.
M. Manpr eet Doabi a, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
Appl i cation for substituting t he nane of t he

first appellant is allowed.
The appeal is dismssed in terns of the signed

order.
(Neetu Khaj uri a) (S.S.R Krishna)
Sr. P.A Court Master

(Signed order is placed on the file.)



