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1. All these appeals raise identical question of |aw, which has
arisen in al nost simlar ci rcumst ances. In fact, t he i ssu
i nvol ved was deci ded by t he Hi gh Court in a bat ch of Wit
Petitions filed by M s. H ndust an Zi nc vi de j udgnent dat e
23. 1. 2007 agai nst whi ch SLP under Article 136 of th
Constitution was filed in which | eave has been granted. In other
case, same i ssue is deci ded by t he CESTAT agai nst whi ¢
statutory appeal is preferred. That is precisely the reason that
all these appeal s were bunched together and collectively heard.
2. At the outset, the controversy involved may be reflected by
NO. 8621 of 2010
poi nting out that the questions for consideration are as to the
entitl enent of t he Respondent s/ assessees to Modvat / Cen



Credit for t he use of i nputs in t he manuf act ure

final

products which are exenpt or subject to nil rate of duty and the
requi renent of the assessee to naintain separate accounts with
respect to inputs used in dutiable goods as well as exenpted

goods and the liability arising on the failure of the assessee

of

of

to mai nt ai n such separat e accounts. In Givil Appea
Nos.

8621-8630 of 2010, we are concerned with sul phuric acid. In

Civil Appeal No. 8631 of 2010, it is caustic soda flakes and

trichloro et hyl ene. In Gvil Appeal No. 2337 of 2011
t he

product is again sulphuric acid and in the case of Cvil Appea

No. 5322 of 2010 and the other connected matter of Ms Rallis

India Ltd, it is Phosphoryl A and Phosphoryl B. The issue is as

to whet her the Assessees (respondents) are entitled to Mdvat/

Cenvat Credit on i nputs used in t he manuf act ure
t he

af orenenti oned exenpted (or subject to NIL rate of duty) fina

product s.

3.1n all these appeals filed by the Revenue, it has taken the

hposition with t he conmon contention as to whet her
the

C A

Respondents are liable to pay 8% exci se duty as an anount under
Rul e 57CC of the Central Excise Rules, 1944 or 57AD of the
Central Excise Rules, 2000 or Rule 6 of the Cenvat Credit Rules,
2004 (hereinafter referred to as 'Rules’) on the value of by-
product nanely sul phuric acid which was cleared to fertilizer

pl ants under exenption in terns of the bonds executed by the

fertilizer plants.
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4. At this stage we woul d describe the manufacturing process in
all three cases and the facts leading to the filing of the

present appeal



H ndustan Zinc Ltd. (C. A No. 8621-8630/2010)

i) H ndust an Zi nc Ltd. obt ai ned zinc ore
concentrate fromthe mines on the paynent of excise

duty which is used as an input for the production of

zinc. Zinc ore is predom nantly avail able as Zinc

Sul phi de (ZnS)

ii) When ZnS is heat ed (cal ci ned) at hi gh
tenperature in the presence of oxygen, zinc oxide

(ZnO) and sul phuric acid are produced. Zinc Oxide is

further oxidised to produce zinc. Sul phur obtained

as a technol ogi cal necessity is a pollutant and is,

t heref ore, converted into sul phur di oxi de in t he
presence of catal ysts I'ike Vanadi um Pent aoxi de &
Hydr ogen Peroxi de. Sul phuric acid is converted into

sul phur and t he respondent does not take any Cenvat

Credit on the inputs used after the energence of

sul phur di oxi de. The sul phuric acid produced as a

by- pr oduct is sol d on paynent of excise duty to
vari ous i ndustries. Some quantities of sul phuric
aci d are sol d to fertilizer pl ants in terns of

notification No. 6/2002-CE on the execution of bonds
by the fertilizer plants to the satisfaction of the

excise authorities. The said sul phuric acid is used

C. A NO 8621 of 2010
for the production of zinc.
iii) The excise department took a view that in terms
of Rule 57 CC of the Rules, the respondents were
obliged to maintain separate accounts and records
for the inputs used in the production of zinc and
sul phuric acid and in the absence of the sane the
respondents were obliged to pay 8% as an anmount on
the sale price of sulphuric acid to the fertilizer

pl ants in terns of Rul e 57 CC. The r espondent



def ended t he nor e by cont endi ng t hat t he very
pur pose of the grant of exenption to sul phuric acid

was to keep the input costs at the |owest for the

producti on of fertilizers during t he r el evant
period. Fertilizers thenselves were wholly exenpted

from t he paynent of exci se duty because t he
governnent wanted the farngate price to the farmer

shoul d be at the lowest. In fact, the governnent

grants subsidies to the fertilizer plants for the

di fference between the cost of production and sale

price determned by the governnent. It was their

defence that any duty demand on the sul phuric acid

will defeat the very purpose of grant of exenption

and make t he fertilizer cost hi gher t han t he
desirable level. In such a scenario, such higher

cost will have to be compensated by the governnent

as subsi dy.

i v) Respondent chal |l enged the show cause notices by

C.A. NO 8621 of 2010
filing wit petitions under Article 226 before the
Raj ast han Hi gh Court, primarily chal | engi ng t he
vires of Rule 57 CC on the ground that the Centra
Government by subordinate | egislation, can not fix
rates of duties which is the prerogative of the
Parliament under Section 3 of the Central Excise
Act, 1944 read with Central Excise Tariff Act,
1975. O her contentions regarding the vires of Rule
57 CC were also raised. As an alternative, it was
pl eaded that even if Rule 57 CCis to be held as
intra vires, the demand raised in the show cause
notices will not survive on proper interpretation of
Rul e 57CC of the Rules and hence is to be quashed.

The Hi gh Court decided the petition in favour of the



respondents on the interpretation of Rule 57CC and
Rule 57D itself, without going into the question
relating to the vires. Depart ment
before this Court against this judgnment.

Birla Copper (C. A NO 2337/2011)

is in appea

i) The manuf act uri ng process of copper from

copper ore concentrate is simlar to that of zinc
and t he energence of sul phuric acid as a by-product
was conceded by the departnent before the Tribunal
Here again, Birla Copper were selling the by-product
sul phuric acid to various industries on paynent of
duties and cl earing t he sul phuric

payment of duty to the fertilizer plant based on the

C. A NO 8621 of 2010
bonds execut ed by t he fertilizer
Tribunal in this case decided the matter in favour
of the respondent following its own judgnment in the
case of Sterlite I ndustries I ndi a
reported as 2005 (191) ELT 401
Sterlite was al so a manufacturer of copper and a
competitor for Birla Copper using the sane process
and t he Tri bunal hel d t hat exci se
payabl e under 57 CC on the sul phuric acid cleared to
fertiliser plants in view of this court’s decision
in the case of Swadeshi Polytex Ltd. v. CCE reported
as 1989 (44) ELT 794. The Tribunal also in the case
of Sterlite (supra) held that 57 CC will apply only
when sane inputs are being used in manufacture of
two or nore final products, one of which is exenpt
from paynent of excise duty and the assessee was not
mai nt ai ni ng separate account and separate inventory.
In this case, the Tribunal held that sul phuric acid

was not a final product but only a by-product and

t he

aci d wi t hout

pl ant s.

Lt d. V.

In t hat

duty was

The

case

not



hence Rule 57 CC will not apply, particularly when

we read t he same in t he I'ight of

Department’s appeal is agai nst this

Tri bunal . Significantly, t he depart nent

di sputed the energence of sul phuric acid as a by-
product. We are also informed that the Departnent
did not file any appeal challenging the decision of

Sterlite (supra) and the sane has been accepted by

C.A. NO 8621 of 2010

t he Depart nent . In t he pr esent
t he

contention of the Departnent is that the Sterlite

(supra) will apply for the period prior to 1.4.2000

when Rule 57 D was in force and post 1.4.2000, the

Rul e was del et ed.

Rallis India Ltd. (C A No. 5322/2010)

i)Rallis I ndi a is engaged in t he

of

Gel atin for use in phar maceuti ca
for

manuf act ure of capsul es. Gel atin

by

reacting Hydrochloric Acid with bovine ani mal bones.

During the reaction, the bone converts into ossein

whi ch in turn is used to pr oduce
The

i norganic subst ances Iike phosphor ous
are

washed with wat er whi ch is called

spent |iquor or phosphoral |iquor. Wen these by-

products and wast e products are

payment of duty, the Excise Department demanded duty
@8%in ternms of Rule 57 CC. Here again, whether the
nmot her liquor is a waste product or by-product was

not disputed by the Departnment before the Tribuna

Rul e 57D

of t he

has not

appeal

manuf act ure

i ndustry

is pr oduced

gel atin.

etc.

not her I'i quor

cl eared wi t hou



by

C A

or bef ore t he Bonbay Hi gh Court.

deci ded t he matt er agai nst t he

interpretating Rule 57 CC. The sane was chal | enged
bef ore the Bonbay Hi gh Court, which has reversed the

deci si on of t he Tri bunal . The

appeal against the decision of the Hi gh Court.

The aforesaid narration discloses the identity of the issue in
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t he three set of appeal s. Hencef ort h, in
ref erence woul d be to t he H ndust an Zi nc

respondent.

5. The respondent herein is a Public Linited Conpany and it was
disinvested in April, 2002. The respondent is engaged in the
manuf acture of non-ferrous netals like zinc, lead as well as

Sul phuric Acid and Copper Sul phat e. The sai d
char geabl e under Chapter Sub-headi ng No. 2807.00, 7901.10 and
2833. 10 respectively of the First Schedule to the Central Excise
Tariff Act, 1985 respectively anong their other products. A show
cause notice was issued on 15.3.2005 to the assessee respondent
for recovery of Rs. 48,39,883/- under Rule 12 of the erstwhile
CENVAT Credit Rules, 2002 and Rule 14 of CENVAT Credit Rules
2004 read with Section 11(e) of the Central Excise Act, 1944
along with interest and penal provisions.

6. The respondent filed Wit Petition No. 6776 of 2005 before the
H gh Court, Jodhpur challenging the constitutional validity of
Rule 6 of the Cenvat Credit Rules, 2004 as well as the inpugned
show cause notice dated 15. 3.2005. The respondent subnmitted in
the said wit petition that Sul phur Di oxide Gas is produced
during the manufacture of Zinc and | ead and due to environmental
control requirenments, they are prohibited fromrel easing the

same in t he air. Ther ef or e, Sul phur Di oxi de

The Tri buna
assessee
Depart ment is
our di scussi on,
Ltd., as t he
product s are
is used for



C A

any

by

of

t he

t he

manuf acture of Sul phuric Acid which is the input for manufacture
of non-ferrous nmetals like zinc and | ead cannot be considered as
common i nputs for manufacture of Sul phuric Acid in as much as

Sul phur is the only conponent in concentrate which goes into

NO. 8621 of 2010

manuf acture of Sul phuric Acid. Further, the respondent contended
that Rule 6 of the Cenvat Credit Rules is beyond the power of
Central Government and hence ultra vires the provisions of the
Act. The constitutional validity of Rule 57CC of the erstwhile
Modvat Credit Rules was also challenged. It was stated that the
Tribunal in the judgrment in the matter of Binani Zinc Ltd. v.

Conmi ssi oner of Central Excise, Cochin - 2005 (187) E.L.T. 390

(Tri. - Bang. ) has hel d t hat Rul e 57CC does not make
di stinction between exenpted final product and exenpted bye-

pr oduct and hence, no usef ul pur pose woul d be serve
approachi ng the Tri bunal

7. The appel | ant cont est ed t he sai d Wit Petition by
count er af fidavit in which t he appel | ant subnitted t hat
respondent - assessee was not maintaining separate inventory and

account for t he recei pt and use of i nputs in relation

manuf acture of final product i.e. Sul phuric Acid cleared at Ni
rate of duty as required in terns of provisions of Rule 6(2) of
the Rules. That it was mandatory to follow the provisions of the
Rul es if common inputs were used for the manufacture of dutiable
final product and exenpted goods. It was al so contended that
assunming without admitting that Sul phuric Acid is by-product, it
was mandatory to reverse an anount equal to 8% of the val ue of
exenpt ed goods as the words used in the provisions of Rule 6 of
the Rules "is exenpted goods and not exenpted final product”. By

way of prelimnary submission, it was pleaded that the Wit

d

way



C A

C A

Petition is pre-mature and the assessee had not even replied to

t he show cause notice

NO. 8621 of 2010

8. The High Court after examining the manufacturing process as

well as Rule position, cane to the conclusion that prohibition

agai nst claimng Mddvat Credit on exenpted goods or subject to

nil rate of duty applies in case where such exenption from

payment of duty or nil rate of duty on end pr oduct
predi ctably known at t he time t he reci pi ent of i nputs
entitled to take credit of duties paid on such inputs. The fact

that due to subsequent notification or on contingency that may

arise in future, the end product is cleared w thout paynment of

duty due to exenption or nil rate of duty does not affect the

avai ling of nodvat credit on the date of entitlenent. If on the

date of entitlement, there is noillegality or invalidity in

t aki ng credit of such nodvat / Cenvat Credit, t he ri ght
utilize such credit against future liability towards duty becone

i ndefeasible and is not liable to be reversed in the contingency

di scussed above.

9. On t hese fi ndi ngs, t he Hi gh Court has al | owed t he
Petitions filed by the respondent-Hi ndustan Zinc. In the process

there is a detail ed discussion of the relevant rul es expl ai ni ng

the scheme contained therein; on the aspect of payment of 8%

exci se duty under Rule 57 CC of Central Excise Rules, 1944, 57AD

of the Central Excise Rules, 2000 and Rule 6 of the Cenvat

Credit Rules, 2004.

10. Fromthe aforesaid narration, it becomes apparent that the

respondent wants to avail Modvat Credit on duties paid on inputs

used at snelter by it vis-a-vis the part of sul phuric acid

produced by it in its sul phuric acid plant and sold to I FFCO, a

NO 8621 of 2010

to

10



C A

manuf acturer of fertilizer, who is entitled to avail concession

of acqui ring sul phuric acid used by it as an i nput
manufacture of fertilizers on paynent of duties in terns of the

exenption notifications issued fromtine to tine. So far as the

sul phuric acid is concerned, as an end product it is chargeable

to duty under tariff head 28. The rate of duty provi ded under

the Tariff Act is 16% ad velourm There is no exenption as such

to the manufacture fromthe paynment of duty on manufacture of

sul phuric aci d when renoved. Under gener al exenption No.

i ssued under sub-section 1 of Section 5A of the Central Excise

Act the Central Governnment has exenpted exciseabl e goods of the
description specified in (3) of the table appended to the said

Exenpti on Order.

11.1n so far as sul phuric acid which is used in the manufacture

in

66

of fertilizers is concer ned, nil duty is provi ded. However ,

table indicates that it is subject to condition No. 5. Condition
No. 5 is nmentioned in Annexure appended to Ceneral Exenption No.
66 which reads as under: -

"5. Where such use is elsewhere than in the factory

of production the exenption shall be allowed if the

procedure laid down in the Central Excise (Renova

of Goods at Concessional Rate of Duty for

manuf act ure of Exci sable goods) Rules, 2001, is

al | oned. "
12. The appell ant contends that clearance of sulphuric acid as a
by-product to fertilizer plants attract nil rate of duty in
terns of notification no. 6/2002-CE, though on the basis of
bonds post ed by t he fertilizer pl ant s, but nonet hel ess,

goods are cleared under total exenption or nil rate of duty and

hence 57CC is attracted. It is their contention that Rule 57 D

NO. 8621 of 2010

has no application.

13. Since the answer depends on the question as to whether Rule
57CC applies or Rule 57D is attracted, as well as on the correct
interpretation of these Rules, we reproduce these rules, at this

juncture: -

t he

11



Rul e 57CC -

"Adj ustment of credit on inputs used in exenpted
final products or maintenance of separate inventory
and accounts of inputs by the nanufacturer, (1)
Where a nmanufacturer is engaged in the nmanufacture
of any final product which is chargeable to duty as
well as in any other final product which is exenpt
fromthe whole of the duty of excise |eviable there
on or is chargeable to nil rate of duty and the
manuf acturer takes credit of the specified duty on
any inputs (other than inputs used as fuel) which is
used as ordinarily used in or in relation to the
manuf acture of both the aforesaid categories of
final products, whether directly or indirectly and
whet her contained in the said final products or not,
the manufacture shall, unless the provisions of sub-
rule (9) are conplied with, pay an anmpbunt equal to
8% of the price (excluding sales tax and ot her
taxes, if any, payable on such goods) of the second
cat egory of final products charged by t he
manuf acturer for the sale of such goods at the tine
of their clearance fromthe factory.

The amount nentioned in sub-rule(l) shall be paid by
the manufacturers by adjustnent in the credit
account rmai ntai ned under sub-Rule(7) of Rule 57G or
in the accounts mai ntai ned under Rule 9 or sub-Rule
173G and if such adjustnent is not possible for any
reason, the anount shall be paid in cash by the
manuf acturer availing of credit under Rule 57A.

The provisions of sub-rule(l) shall not apply to
final products falling under Chapter 50 to 63 of the
Schedul e to the Central Excise Tariff Act, 1985 (5

of 1986).
(4) The provisions of sub-rule (1) shall al so not
apply to-
(a) Articles of plastics falling within
Chapter 39;
(b) Tyres of a kind used on ani mal drawn

vehi cl es or handcarts and their tubes, falling
wi thin Chapter 40
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(c) Bl ack and white tel evision sets, falling
wi thin Chapter 85 and
(d) News print, in rools or sheets, falling

wi thin Chapter heading No. 48.01; which are
exenpt fromthe whole of the duty of excise
| eviable thereon or chargeable to nil rate duty.

(5) In the case of final products referred to in sub
rule (3) or sub-rule(4) and excluded fromthe

provi sions of sub-rule(l), the manufacturer shal

pay an anount equivalent to the credit of duty
attributable to inputs contained in such fina
products at the time of their clearance fromthe
factory.

The provisions of sub-rule (1) shall also not apply
to final products which are exported under bond in
terns of the provisions of Rule 13.

The provisions of sub-rule (1) shall apply even if
the inputs on which credit has been taken are not
actually used or contained in any particul ar



cl earance of final products.

If any goods are not sold by the manufacturer at the
factory gate but are sold froma depot or fromthe
preni ses of a consignnent agent or from any ot her
premni ses, the price (excluding sales tax and other
taxes, if any, payable) at which such goods are
ordinarily sold by the manufacture from such depot
or fromthe prem ses of a consignnent agent or from
any other premi ses shall be deened to be the price
for the purpose of sub-Rule (1).

In respect of inputs (other than inputs used as
flue) which are used in or in relation to the

manuf acturer of any goods, which are exenpt fromthe
whol e of the duty of excise |leviable thereon or
chargeable to nil rate of duty, the manufacturer
shal | maintain separate inventory and accounts of
the recei pt and use of inputs for the aforesaid

pur pose and shall not take credit of the specified
duty paid on such inputs.”

Rul e 57D -

"Credit of duty not to be denied or varied in certain
circunstances - (1) Credit of specified duty shal

not be denied or varied on the ground that part of
the inputs is contained in any waste, refuse or by-
product arising during the manufacture of the fina
product, or that the inputs have beconme waste during
the course of manufacture of the final product,

whet her or not such waste or refuse or by-product is

13
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exenpt fromthe whole of the duty of excise |leviable
thereon or chargeable to nil rate of duty or is not
specified as a final product under Rule 57A."
14. M. Par asar an, t he | ear ned Solicitor General , opened hi s

submi ssi ons by chall enging the very approach of the Hi gh Court

in entertaining the wit petitions as according to him stage

therefor had not ripened. His contention in this behalf was that

merely a show cause notice was issued and no final decision was

taken on the said show cause notice. However, instead of show ng

cause, wit petitions were filed seeking quashing of the show

cause notice which should have been dism ssed as premature. He

referred to certain judgnents of this court as well, wherein it

is held that H gh Court, normally, should not entertain wit
petition questioning the validity of the show cause noti ce.

15. On merits, t he | ear ned Solicitor Gener al ar gued t hat t he
interpretation furnished by the High Court to Rule 57CC of the

Modvat Rules and Rul e 6 of CENVAT Rul es, respectively was not



C A

to

ed

t he

t he

correct. The High Court was required to apply literal rule of
interpretation when the | anguage of these rules is clear and

unanbi guous.

16. Before we advert to t he i nterpretations of t he af oresai d

provi sions and to discuss the argunent of the Union of India as

to whether literal interpretation is to be given to Rule 57CC

it would be necessary to understand the properties of sul phuric

aci d. From what is expl ai ned above i ncl udi ng t he use
sul phuric acid for the production of zinc, it becones apparent

that sul phuric acid is indeed a by-product. In fact, it is so

treated by the respondents in their bal ance sheet as well as

NO. 8621 of 2010
various other docunents which were filed by the respondents in

the courts below. It is also a conmon case of the parties that

of

14

H ndust an Zi nc Limted and Birla Copper wer e est abl i shed

produce zinc and copper respectively and not for the production
of sulphuric acid. It was argued by the | earned Counsel for the

respondents, whi ch coul d not be di sput ed by t he

Solicitor General , t hat ener gence of sul phur di oxi de

| earn

in

cal cination process of concentr at ed ore is a t echnol ogi ca

necessity and then conversion of the sane into sul phuric acid as
a non-pol |l uti ng measure cannot el evate the sul phuric acid to the
status of final product. Technologically, commercially and in
common parlance, sulphuric acid is treated as a by-product in
extraction of non-ferrous netals by conpanies not only in India
but all over the world. That is the reason why the departnent
accepted the position before the Tribunal that sul phuric acid is
a by- product.

17.1n t hese ci rcunst ances t he position t aken now

appel I ant that sul phuric acid cannot be treated as a by-product

cannot be countenanced. M. S K Bagaria, |earned Senior Counse

by



was

15
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appearing for the respondent while explaining the manufacturing
process in detail, also pointed out that the ore concentrates
(Zinc or Copper) are conpletely utilised for the production of
zinc and copper and no part of the netal, zinc or copper forns

part of t he sul phuric aci d whi ch is cl eared out .

subm tted that the extraction of zinc fromthe ore concentrate
will inevitably result in the emergence of sul phur di oxide as a

technol ogi cal necessity. It is not as though the Respondents can

NO. 8621 of 2010

use |l esser quantity of zinc concentrate only to produce the
met al and not produce sul phur dioxide. In other words, a given
quantity of zinc concentrate will result in energence of zinc
sul phi de and sul phur di oxi de according to the chemical formula
on whi ch respondents have no control

18.0On these facts this court is inclined to accept the version

of t he respondents t hat t he ore concentrate is compl etely

consurmed in the extraction of zinc and no part of the netal is

form ng part of sul phuric acid.

19. Once we pr oceed keepi ng in m nd t he af oresai d fact ual

technol ogi cal and commercial position avail able on the records,
it has to be accepted that the respondents have consuned the
entire quantity of zinc concentrate in the production of zinc.
20. Let us now exam ne the position contained in Rule 57 CC on
the touchstone of the aforesaid position. No doubt, Rule 57CC
requires an assessee to nmintain separate records for inputs

whi ch are used in the manufacture of two or nore final products
one of which is dutiable and the other is non-dutiable. In that
event, Rule 57 CC will apply. For exanple, a tyre manufacturer
manuf actures different kinds of tyres, one or nore of which were
exenpt like tyre used in animal carts and cycle tyre, where car
tyres and truck tyres attract exci se duty. The rubber,

accel erators, the retarders, the fillers, sul phur, vul canising

t he



agents which are used in production of tyres are indeed conmon
to both dutiable and exenpt tyres. Such assesses are nandated to

mai ntain separate records to avoid the duty denand of 8% on

exenpt ed tyres. But when we find t hat in t he case of t he
16
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respondents, it is not as though sonme quantity of zinc ore
concentrate has gone into t he producti on of sul phuric
aci d,
applicability of Rule 57 CC can be attracted. As pointed out
above, the entire quantity of zinc has indeed been used in the
production of zinc and no part can be traced in the sul phuric
acid. It is for this reason, the respondents maintained the
i nventory of zinc concentrate for the production of zinc and we
agree with the subm ssion of the respondents that there was no
necessity and i ndeed it is i mpossi bl e, to mai ntain
separat e
records for zinc concentrate used in the production of sul phuric
aci d. e, t her ef or e, agr ee with t he Hi gh Court t
hat t he
requirenents of 57CC were fully net in the way in which the
Respondent was mai nt ai ni ng records and i nventory a
nd t he
m schi ef of recovery of 8% under Rul e 57 cC on
exenpt ed
sul phuric acid is not attracted.
21. As already pointed out, argunent of the |learned Solicitor
General was that Rule 57CC and Rule 6 of the Mddvat/ CENVAT
Rul es respectively require the literal rule of interpretation
whi ch needs to be appl i ed, as t he | anguage of t hese
was
unanbi guous in this behal f. W may record t hat as
per t he

| earned Solicitor General, the provisions of Rule 57CC or Rule 6
envi sage comon use of inputs in two final products i.e. one
dutiable and other exenpted fromthe applicability of the sane.

He submitted that when two final products emerge out of use of



conmon i nput s, one exci sabl e and t he ot her
t he

provisions will apply. The question of intention of the assessee

to manufacture the exenpted product is not relevant. It may be

17
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i ntended or unintended but if what results in the course of a
manuf acturing process is a "final product” falling within the
nmeani ng of the said provisions, the provisions will apply in
full with the attendant consequences. He al so argued that Rule
57D uses the words 'waste and refuse’ alongwith "by-products”.
The word ' by-product’ will necessarily have to take its col our
and neaning fromthe acconpanying words "waste and refuse". "By-
products" cannot, in any event, nean "final products". This Rule
only means that Mdvat Credit cannot be denied on the ground
that in the course of manufacture, non exci sable goods al so

ari se.

22.El aborating this contention, the | earned Solicitor Cenera
submitted that the words "final products” in the context of
Modvat and Cenvat Credit have to be under st ood gi ving
meani ng as assigned to it in the Mbdvat/ Cenvat Rules. Rule 57A
inter alia states that the provisions of this Section shal

apply to such finalised excisable goods (referred to in that
section as final products). Agai n, Rul e 2(c) of t he
Credit Rules, 2002 defines "final products" as neani ng excisabl e
goods manufactured or produced frominputs except matches. Rule
2(h) of the Cenvat Credit Rules, 2004 defines "final products"
as meani ng exci sabl e goods manufactured or produced from i nput,
or using in input service. Thus, final products referred to in
the aforesaid provisions can only nmean to be excisabl e goods
produced or manufactured. In the present set of cases, sul phuric
acid, caustic soda flakes, trichloro ethylene and Phosphoryl A

and Phosphoryl B are excisabl e goods manufactured and produced

t he

Cenvat

exenpt,
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in India falling under different headings of the Central Excise
Tariff Act. The subnission was that if these products are exenpt
or subject to NIL rate of duty, then the inputs on which Mdvat/
Cenvat Credit are clained used in the manuf acture  of
aforesaid final products will attract the rigor of Rule 57CC
Rule 6 of the Modvat/ Cenvat Credit Rules.

23.1n this very direction, his further subnission was that the
term "by-products” is not defined either in the Act or in the
Rul es. Dictionary neani ngs cannot be resorted to in this case as
it would then nmean that final products would be treated as by-
products defeating the plain |anguage of Rule 57CC and Rule 6
whi ch are appl i cabl e to final products. The only t est
"excisability of goods manufactured or produced" and only if the
requirenents of this test are satisfied, the goods can be 'fina
products’ and never 'by-products’. On this basis, the |earned
Solicitor General submitted that even an admi ssion made before
the Tribunal in the Birla Copper case of the goods being a ’'by-
product’, cannot be relied on by the respondent.

24. Wil e pleading that the aforesaid interpretation to these

Rul es be accepted by this Court, subm ssion of M. Parasaran was
that in such an eventuality the judgment in the case of Swadesh
Pol ytex Ltd. v. CCE, 1989 (44) ELT 794 was not applicable, nor
was the judgnment in CCE v. Gas Authority of India Ltd.; 2008
(232) ELT 7 relied upon the by the respondent. Likew se his
submi ssion was that judgnment of the Bonbay H gh Court in the
case of Rallis India Ltd. v. Union of India;, 2009 (233) ELT 301

was erroneous wherein viewtaken is contrary to the aforesaid

NO. 8621 of 2010

submni ssi on.

25. These argunents nmay seemto be attractive. However, having
regard to the processes involved, which is already explai ned

above and the reasons afforded by us, we express our inability
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t he

is

19



C A

es

to be persuaded by these submi ssions. W have already noticed
above that in the case of Birla Copper (C. A No. 2337 of 2011)
the Tribunal has decided the matter followi ng the judgnent in
the case of Swadeshi Limted (supra). In that case, Ethylene

A ycol was reacted with DMI to produce pol yester and et hanol

Met hanol was not excisable while Polyester Fibre was liable to
excise duty. Credit was taken of duty paid on ethylene glyco
whol ly for the paynent of duty on polyester. The departnent took
a position that Ethylene dycol was used in the production of
Met hanol and proportionate credit taken on ethyl ene glycol was
to be reversed. This Court ruled that the enmergence of Methano
was a technol ogi cal necessity and no part of ethylene glyco
could be said to have been used in production of Methanol and
indeed it was held that the total quantity of ethylene glyco
was used for the production of polyester. The fact in all these
three appeal s appear to be identical to the facts and the | aw

| aid down in Swadeshi Polytex (supra). Therefore, this judgnent
is squarely applicable.

26. Furthernore, the provisions of Rule 57CC cannot be read in
isolation. In order to understand the scheme of Mdvat Credit
contained in this Rule, a conbined reading of Rule 57A, 57B and
57D alongwith Rul e 57CC  becones i nevitable. W have al r eady

reproduced Rul e 57D above. It can be easily discerned froma

20
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conbi ned readi ng of the aforesaid provisions that the terns used
are 'inputs’, 'final products’, ’'by-product’, 'waste products
etc. W are of the opinion that these terns have been used
taking into account comercial reality in trade. In that context
when we scan through Rule 57 CC, reference to final product
bei ng manuf act ur ed with t he same conmmon i nputs

under st andabl e. This Rule did not tal k about energence of fina

product and a by-product and still said that Rule 57 CC will

becom



t he

t he

non
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apply. The appellant seeks to apply Rule 57CC when Rul e 57D does

not talk about application of Rule 57CC to final product and by-

pr oduct when t he by- pr oduct ener ged as a t echnol ogi ca

necessity. Accepting the argunment of the appellant woul d anmount
to equating by-product and final product thereby obliterating

t he di fference t hough recogni sed by t he | egi slation

Significantly this interpretation by the Tribunal in Sterlite
(supra) was not appeal ed agai nst by the departnent.

27. \\e are al so unabl e to agr ee with t he submi ssi on

| earned Secretary General that judgnment in GAIL's Case is not
applicable. Significantly, the question as to whether Rule 57 CC
will apply when by-products are cleared w thout payment of duty
came for discussion in that case. It was held that so | ong as
the | ean gas was obtained as a by-product and not as a fina
product, Rule 57 CCwill not apply. We are, therefore, of the

Vi ew t hat t he respondent’s case is squarely covered

judgnent in GAIL s case.

28. At t he st age we shoul d deal with t he ar gunent

mai ntainability of the wit petition filed by H ndustan Zinc

NO 8621 of 2010

Limted before the Hi gh Court. No doubt, it had filed wit
petition at show cause stage. However, it was not merely the
validity of show cause notice which was questioned. In the wit
petition even the vires of Rule 57 CC were chal l enged. That was
a reason because of which the wit petitions were entertained,
and rightly so, it is a different matter that while interpreting
the rule, the High Court chose to read down the said rule and to
give an interpretation which would save it fromthe vice of
unconstitutionality. Moreover, other statutory appeal filed by
the Department is against the order of CESTAT, which involves

same question. Matter is argued in appeal before us also at

itsel

of

of



I ength and we are deciding the sane on nerits. For all these
reasons the argunent of alternate renedy has to be discarded.
29.As a result of aforesaid discussion, we find no nerit in

these appeal s and dism ss the sane with costs.

............. J.
[A K Sikri]

New Del hi
May 06, 2014

C. A NO 8621 of 2010
| TEM NO. 1A COURT NO. 7 SECTION 111
SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS
ClVIL APPEAL NO(s). 8621 OF 2010

UNI ON OF | NDI A & ORS. Appel | ant (s)
VERSUS
M S HI NDUSTAN ZI NC LTD. Respondent ( s)
WTH
Cvil Appeal NO 1181 of 2012
Cvil Appeal NO 2337 of 2011
Cvil Appeal NO 5322 of 2010
Givil Appeal NO 8622 of 2010
Cvil Appeal NO 8623 of 2010
Cvil Appeal NO 8624 of 2010
Civil Appeal NO 8625 of 2010
Cvil Appeal NO 8626 of 2010
Cvil Appeal NO 8627 of 2010
Givil Appeal NO 8628 of 2010
Cvil Appeal NO 8629 of 2010
Cvil Appeal NO 8630 of 2010
Civil Appeal NO 8631 of 2010

Dat e: 06/ 05/2014 These appeals were called on for pronouncenent
of judgnent today.



For Parties (s)
M. B.V. Bal aram Das, Adv.

=

M P. Devanat h, Adv.
Ms Anil Katiyar, Adv.

Suni ta Rani Singh, Adv.
B. Krishna Prasad, Adv.

=5

M. M P. Devanat h, Adv.

.2/ -

23
C. A NO 8621 of 2010

Hon’ ble M. Justice A K Sikri pronounced the
j udgnent of the Bench conprising Hon ble M.
Justice Anil R Dave and Hi s Lordshi p.

The appeals are disnmissed with costs in terns
of the signed reportable judgnent.
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(Signed reportable judgnent is placed on the file)
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