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I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 5989 of 2008

National Al um nium Co. Ltd. & O's.
nt (s)
Vs.
Ananta Ki shore Rout & O's.
ent (s)
Wth
Civil Appeal No.5992 of 2008
Civil Appeal No.5993 of 2008
JUDGMENT
A K SIKRI, J.
1. The Appellant herein, National Al uninium Conpany Linted
(NALCO has established two schools for the benefit of the

war ds of i ts-enpl oyees. These school s

Saraswati Vidaya Mandir (SVM and | ocated at NALCO Nagar in

REPCORTABLE

....Appella

....Respond

are

Angul district and at Damandj odi in Kor aput

rict,

Ori ssa. Management of these schools is presently in the

hand of Saraswati Vidya Mandir (SVS) which is affiliated to
Vi dya Bharati Akhila Bharatiya Si khya Sanst han.

2. Two Wit Petitions were filed by the enpl oyees of each of
school in the Orissa Hi gh Court, Cuttack for a declaration

that they are the enpl oyees of NALCO and be treated as

such, with consequenti al prayer t hat t hese

know

di st

enpl oyee

al so accorded sui tabl e pay scal es as adm ssi bl e

to t he

enpl oyees of NALCO Having regard to the comonality of

fact, situation under whi ch t hese writ

filed, as well as singularity of the issue involved, both
these wit petitions were heard together by the High Court,
the outconme of which is the judgnent dated 21st Decenber,
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2006. The Hi gh Court has accepted t he

t hese

enpl oyees of SVM holding themto be the enpl oyees of the

NAL CO. As a sequittor, direction is issued to the NALCO to

make avail abl e the benefits, which are enjoyed by other

case

enpl oyees of the NALCO Present appeals, filed by NALCO

question the validity of the aforesaid judgnent of the High
Court.
3. W may first take note of those facts which are not in
di sput e. These are as foll ows:
NALCO is a Public Sector Enterprise under the Governnent of
I ndi a. It is Conpany incorporated under the Indian Conpanies
Act, 1956 with its registered office at Bhubaneswar, Oissa.

NALCO i s engaged in manufacture and production of Al um na and

Al umi ni um It has its manuf act uri ng units:

NALCO
Nagar, Angul and at Damanjodi in Koraput district.
4. In the year 1984, NALCO established two schools in the

t ownshi ps set up by it for its enpl oyees
in its

manuf acturing units at NALCO Nagar, Angul and at Dananj odi
with a view to provide educational facility mainly to the
children of its enployees fromprimary to +2 |level though the

children from nei ghbouring area are al so gi ven adm ssi ons.
It

al so provi ded necessary infrastructure
| and,

building, furniture, library, |aboratory equipnents and ot her

assets. The said school s adm ttedly are
private

school s. On 15th May, 1985, NALCO entered into two separate

but identical agreenents for the aforesaid schools with the

Centr al Chi nnoy M ssi on Trust, Bonbay (in

CCM)
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wher eunder the NALCO entrusted the nmanagenment of the schools

on contract basis to CCMI and the schools were call ed Chi nmay

Vi dyal ayas. According to the these agreenents, NALCO agreed
to pay an anount of Rs.10,000/- per annumto CCMI as donation

towards the supervision charges for each school

5. These Agreenents acknow edged the fact that the two schools

have been established by the NALCO and to start and run those

school s, it had appr oached CCMT. The Agreenent s

stipulated terns and conditions on which CCMI was to run and

manage these school s. It is a common case of the parties that

t he school s have been recogni zed by t he State Gov
(Education Departnment) and also affiliated to the Orissa Board

of Secondary Education. As per the requirenments of the Statute

gover ni ng school educati on, every school is requ
constitute a Managi ng Conmittee. Accordingly,
Agreenent s al so provi ded t hat t he power s to est
mai ntai n and manage the schools shall vest in the Managi ng

Conmittee consisting of seven nenbers. Qut of these sev
nmenbers, four were the noninees of CCMI and three persons were

nom nat ed by t he NAL CO. Chai r man, Vi ce- Chai r man
Secretary-cum correspondent were to be the nom nees of CCMI

Though the admi ssion in the schools is open to all children

irrespective of caste, creed and comunity, preference is to

be given to the children of the enpl oyees of the NALCO

from constructing t he bui | di ng and provi di ng re

furniture and fittings, NALCO was also to provide quarters at

its own cost for teachers and staff nenbers of the schools.
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NALCO al so agr eed to provi de residenti al acconmmodat i on

every enployee in due course. Significantly, the enpl oyees of
the schools were to be treated at par with NALCO enpl oyees so
far as the nedical, consumer co-operative, club and simlar

facilities are concer ned. NALCO al so agr eed to

revenue deficit as per O ause 15 of the said Agreenent which
reads as under:
"15. That NALCO shall neet the revenue defit of
Chi nmaya Vi dyal aya, Damanj odi on the actual basis.
Si nce NALCO shall Dbe meeting the capita
expenditure and the revenue deficit, NALCO shal
have the right to fix the tuition fees and ot her
charges fromtime to time for children of NALCO
enpl oyees and ot hers."
6. These agreenments were terninable at the instance of the
parties by giving six nmonths prior notice in witing to the
ot her party. In the event of termi nation the agreenents, the
services of the staff enployed by the school were liable to be
term nated in accordance with the terns of their appointnent

in these school s.

7. These agreenents canme to an end by efflux of time in the

year 1990. It appears t hat CCMI'  was not intereste

continuing with the aforesaid arrangenent. This | ed NALCO t

find anot her organi zati on for runni ng and managi ng

school s. It is how SVS cane into the picture which agreed to
manage both the school s. Accordi ngly Agreement dated 18th My,

1990 was ent ered into by NALCO with SVS. As

Agr eenent , nanme of the  school was changed from

Vi dyal aya Damanj odi to Saraswati Vidya Mandiar (SVM.

this agreement NALCO agreed to pay Rs.2,000/- per nonth to the
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time to time and this figure was Rs.50,000/- per annum at the
time of the filing of the wit petitions in the High Court.
Even as per this Agreenent, the Executive Authority of these

two schools vests in the Managing Cormittee to be constituted

separately for each of the schools. This Managi ng Conmittee

is constituted with the foll ow ng nmenbers

"a) The respective unit heads of
Damanj odi / Angul or its nomi nee shall be the ex-

of ficio president;

b) A nom nee of the Finance departnment of the
respective units of NALCO

c) A noninee of the Personnel Admm. Departnent of
the respective units of NALCG

d) A representative of the parents/guardi ans who
hsall be an enpl oyee of NALCO to be co-opted by the
Managi ng Conmmittee respectively for each school at
the units;

e)4 nenbers to be nominated by the Samiti;

f) The headmaster of the school

g)A representative of the teachers;

h)A part-tine representative of the Samiti who
shal |l act as the ex-officio nmenber-secretary of the
Managi ng Committees."

The aforesaid clause in the Agreement is with a proviso

that the rel evant provisions of the Orissa Education Act and

Rul es shal | be kept in Vi ew whi | e maki ng af or

noni nat i ons.

8. Accordingly, two Managi ng Conmittees were constituted; one

for each school and bot h have been regi stered unde

Soci eties Regi stration Act, 1860. As per t he pr ov

cont ai ned in cl ause 4  of t he aforesaid Agr eenent ,

clauses relating to placing at the exclusive disposal of the

SVS, t he t wo school preni ses al ong with requ

furniture/fittings, l'ibrary, | aborat ory games equi pm
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audi o-visual, etc. remain as it is. Li kewi se provision for

provi di ng deficit f unds, after accounting for the fee

and



other amounts received fromthe students, by NALCO is al so

mai nt ai ned. O her functions which are specifically assigned
to t he Managi ng Conmi t t ee, as per this Agr eenent , are
as
foll ow
"(a) Audit of the schools accounts by the Auditors
appoi nted by the Managi ng Committee.
(b) Managi ng Comrmittee to raise funds by way of
donation and voluntary contribution includi ng power
to borrow funds or raise |oans for the purpose of
the schools after getting prior approval of the
Samiti, without any liability to NALCO "
9. It is also significant to note that apart from providing
usual term nation clause, as per this Agreenent, the Samti
agreed to retain the services of the existing teachers and
staff in both the schools as provided in clause 25 thereof,
which is to the followi ng effect:
" 25. It has been agreed by the Samiti to retain
the services of the existing teachers and staffs in
both the schools on their existing terns and
conditions of service and the Managing Conmittee in
due course may review the position.”
10. Since the teaching and non-teaching staff working in the
aforesaid school s had no service condi tions, t here
was
di scontent nent anong the enpl oyees. Therefore, it was thought
proper to frame rules regulating conditions of service for
such enpl oyees. A joint neeting was convened for this purpose
wher ei n certain nodal i ties wer e wor ked out to franme
ul es
regardi ng recruitnent and condi tions of services of
t he
enpl oyees of the schools and a conmittee for this purpose was
constituted conprising of the authorities of both the schools
6
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at Angul and Damanj odi, the Manager (Personnel) of NALCO and
the Secretary of SVS. A set of draft rules was franmed under

t he nane and style ‘ Sar aswat i Vi dyamandi r
nmpl oyees’

Recruitment and Conditions of Service Rules, 1995 (Rules
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herei nafter). The Rul es SO franmed wer e

Corporate office of NALCO
11. These Rules provide for the scales of pay of different

categories of enployees, the nodalities for recruitnent of

approved

Pri nci pal , teachers and ot her non-t eachi ng st af
determ nati on of seniority of the enployees besides fixing the

age of superannuation etc.

12. It cannot be disputed that as per these Rules, it is the

Managi ng Committee’s of the schools, which are registered as

soci eties under the Societies Registration Act, undertake the

recruitnent of the teaching and other staff, issue appointnent

letters and t ake al | ot her deci si ons in respect
services of teaching and other staff including pronotion, pay

fixation, seniority, gr ant of | eave, di sciplinary
retirenent, termnation etc. This has been so denonstrated by
NALCO by produci ng copies of the orders issued by the MCs

relating to each of the aforesaid aspects. Not only t

has been o) provi ded under t he Rul es as

prescribes the nethod of recruitnment; Rule 2(a) defines the
appointing as MC, Rule 4(11) deals with the cadre of posts;
Rul e 20 touches the aspect of termination of service; and Rule
24 deals with the discipline and disciplinary action

13. From t hese facts, narrated above, one can easily find out
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as to what are the respective cases of both the parties.
The

enpl oyees of both schools filed the wit petitions to lay the
claimthat they are the enpl oyees of the NALCO on the ground
that real control and supervision of the schools, including

the staff is that of NALCO which has the final say in all

wel | .



vi tal matters. It was their ar gunent t hat

t hough t he
appoi nt ment s are made by t he Managi ng Conmi ttees
of t he
school s, it is on t he recomrendat i on of t he
Sel ecti on
Commi ttee of which the authorities of NALCO are the menbers.
Furt her, since inception of the school, an officer in the rank
of Gener al Manager of NALCO has been functi oni ng
as t he
Presi dent of the Managing Cormittee, and an officer in the
r ank of Chi ef Manager / DGM (Per sonal Adm. ), a
nd t he DGV
(Finance) are the other two nenbers. That apart, the building
furniture/fittings and all necessary paraphernalia for running
of the schools is provided by and is the responsibility of
NALCO. Even the finances are provided by NALCO the financi al
budget is approved by the Board of Director of the NALCO
A NALCO even fixes the tuition fee. No transacti on of
t he

eachi ng and

ed

hat

school s can be made wi thout the approval of DGM (Fi nance),
NALCO whi ch includes the expenditure with regard to the salary
conmponent, provident fund, nedical reinbursenment, |eave trave

concession, festival advance, increnents, etc. T

non-t eachi ng staff of t he school s are allott
Wi th
residential quarters by the NALCO It was thus argued t

NALCO pl ays a decisive role in the matter of appointnent of

the enpl oyees as well as in the nanagenent of the school s.

8

G vil Appeal No.5989 of 2008

eties

but

14. On the other hand, the case of the NALCO was that Managi ng

Conmittees are t he societies regi stered under Soc

Regi stration Act having independent |egal status; it is these

MCs whi ch are not only t he appoi nti ng authorities



disciplinary authorities with all controlling power over these

enpl oyees and therefore NALCO cannot be treated

as t he

enpl oyer of the staff of the schools.

15. The Hi gh Court after consi dering t he
ctive
submi ssions and perusing the material on record canme to the
concl usi on t hat real control and supervi si on
t hese

enpl oyees and even over the schools, was that of NALCO
Sone

of t he r el evant di scussi on in t he i mpugned
is

extracted bel ow

"A bare | ook at the basic docunent, i.e. agreenent
dated 15th May, 1985 entered into between the NALCO
and CCMI, C ause 20 of it, as indicated above, would
show that on termi nation of the agreenent, only the
nane of the Chi nmaya Vi dyal aya cannot be used by
NALCO and subsequently, the place of CCMI has been
taken over by SVS. From the vol um nous docunents as
referred to above, there can be no second opinion in
regard to the fact that the schools were established
by the NALCO, funded by NALCO authorities and it has
deep and pervasive control over the schools. It is
the NALCO, which pays the salary, Provident fund, and
makes the medi cal reinbursenent, the SVS as stated in
its affidavit, only | ooked to the discipline,
curricul um and managenent of the schools. In this
regard, we nmay refer to a decision rendered by this
Court in QIC No. 4581985 (Duryodhan Swain & Ors. vs
Fertiliser Corporation of |India and others) on
22.11.1990, wherein a simlar question arose.
Twenty-one petitioners serving in the Fertilizer

H gher Secondary school in different capacities had
filed the said wit petition. The said school was
imparting teaching in + 2 course and on account of
the welfare need of its enployees, the school was

gi ven grant and was converted into a H gher Secondary
School . Even though a managi ng comittee was
constituted for the said school, representatives of

9
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trade unions and of guardi ans and parents as well as
the officials of the corporation were al so included.
The financial control of the school rested in a
| arger neasure with the corporation and it was fully
financed by the corporation. In those prevailing
facts and circunstances, this court held that the
corporation had deep and pervasive control over the
wor ki ng of the school and ultimately, directed the
corporation to accept the petitioners to be its
enpl oyees.

Now in the instant case, at the cost of repetition

respe

over

j udgnent
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eep

t he

t he

we nmay say that the agreenment dated 18. 05.1990
entered into between the NALCO and the SVS (Annexure
1) and the agreenent dated 15.05.1985 entered into
bet ween the NALCO and CCMI ( Annexure 19) as indicated
above, would anply prove the control of NALCO over
the schools in finance, paynent, discipline and

admi ni stration. This fact is further corroborated
and strengthened by the subm ssion of the |earned
counsel for the SVSthat it only carries on the
activities of providing better educational aid and
that it is not an educational agency.

It is a peculiar case, where there is no denial that
all the enpl oyees are getting nuch hi gher scal e of
pay than that of the enployees of the aided and

unai ded school s under the state and their pay
structure is totally different and even nuch better
than the enpl oyees of all the Governnent educationa
institutions functioning of the state. It has becone
possible only due to the reason that the entire
finance is being paid by NALCO and if NALCO w t hdraws
itself fromthe schools, neither SVS and SVM woul d be
abl e to neet the expenses of the schools.

The agreenent dated 15.05.1985 as well as the conduct
of the parties and the transactions that are carried
on from1985 till today, would indicate that NALCO
has deep and pervasive control over the managenent of
the schools and it is NALCO which is the educationa
agency in establishing the schools. The ar gunent
advanced by M. R K. Rath, |earned counsel for NALCO
and M. B.N. Rath, |earned counsel appearing for SVS
in both the Wit Petitions do not detract fromthe
position that the schools are bei ng managed and
financed by the NALCO and fromthe docunments. It is
crystal clear that the ownership and over al
managenent of the schools are retai ned by the NALCO
whil e CCMI and SVM or SVS as the case nmay be, have
taken up the responsibility of running the schools at
different point of time because they have expertise
and experience in the field of teaching.”

16. Before us argunents of both the parties remain the sane.

10
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M. P. P. Rao, | ear ned Seni or Counsel appeari ng
Appel lant in one appeal and M. Ashok Gupta, Senior Advocate
appeari ng in t he ot her appeal of NALCO chal | eng
aforesaid line of thinking of the H gh Court. It was
by M. Rao that the Hi gh Court took into consideration those
facts which were irrel evant and not germane to decide the
controversy Vi Z. over t he whet her NALCO had any d

and

conpr ehensi ve control and supervision over the teaching and

ot her staff of t he school . H s subm ssi on
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est abli shnent of the school with necessary infrastructure was
not at all relevant factor.
acknow edging its responsibility as a nodel enployer which can
be termed as a step towards "Corporate Social Responsibility".

As a wel fare neasure, NALCO wanted to provide this facility in

The schools were set up by NALCO

the two NALCO canpuses. However, by providing |and, building

and infrastructure and setting up of the school, all of it has
been handed over to the outside agency to run these schools.
For running these schools, it is that outside agency which had

to employ the staff and settle their service conditions.

o) far as provi si on of provi di ng fi nanci al assi sta
concerned, it was only to the extent of neeting shortfall

again, keeping in mnd good corporate governance. He argued

that the real test in such a case was to examine as to which

authority was the appointing authority of the enpl oyees, and

was fixing terns and conditions of the enploynent, including

fixing their service conditions |ike pay fixation, seniority,

grant of |eave, pronotion etc. When all these powers were
al No.5989 of 2008

Wi th t he Managi ng Commi ttee or t he SVS whi ch

SO

specifically provi ded in t he service rul es as we
uly

?pproved by t he Director of Educat i on, by no st
o

i magi nati on these enpl oyees could be called as the enpl oyees
of NALCO

17. Anot her submi ssion of M. Rao was that even the Hi gh Court
has accepted, in the inmpugned judgment, that the enpl oyees of
these school s are enjoying nuch hi gher scal es of pay than that
of the enpl oyees of aided and unai ded school s under the State

of Orissa and their pay structure is nmuch better than the



enpl oyees of even t he Gover nrent educati onal i ns

titutions
functioning in the State. He, thus, argued that when it is
established as an adnitted fact that the salaries and services
conditions of the enployees of these schools are far superior
than their counter parts in working in aided, unaided and
governnent schools, there was no reason for these enpl oyees to
file t hese petitions. El aborati ng this proposition
t he
submi ssion of M. Rao was that even if it is assuned that they
are the enpl oyees of NALCO no direction could have been given
to give themthe pay scal es which are enjoyed by the enpl oyees
of NALCO in the absence of any parity inasnuch as principle
of equal pay for equal work has no application in a case |like
this as the duties, functions, job requirenents and even the
eligibility condi tions for appoi nt nent of such st
af f wer e
materially di fferent from t he enpl oyees of t he
NAL CO.

Therefore, the Hi gh Court could not give any direction to

NALCO to nmeke avail abl e the benefits which are being enjoyed

12
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by ot her enpl oyees of NALCO to the enpl oyees of these school s.

To buttress this ar gunent he referred to t he f
ol | owi ng
j udgnent s:
(i) A. K. Bindal & Anr. v. Union of India &
Os.; (2003) 5 SCC 163; (i) State of W
est
Bengal & Anr . V. West Bengal Regi stration
Copywiters Association and Anr . ; (2009) 1
4
SCC 132,
(iii) N hal Singh & Os. v. State of Punjab & Os;
(2013) 10 Scal e 162
18. M. Ashok Qupt a, in addition, argued t hat t he
i mpugned

direction to treat the enployees of the school as that of
NALCO, anended to giving themthe status of public enpl oynent

whi ch was i mper ni ssi bl e i nasnuch as t he pr ocedur



e for
recruitnment by NALCO for its own staff was entirely different.
Furt her, whether the agreenent entered into with SVSis a
camouf | age an aspect which could not have been gone into in

wit proceedings under Article 226 of the Constitution

He
al so argued that inpugned direction of the H gh Court would
di scourage the corporate sector, private or public, to take up
wel fare measur es for its enpl oyees and woul d be
count er
productive to t he principle of corporate good go
ver nance
whi ch is now mandatorily provided under new Conpani es Act,
enacted by the Parliament in the year 2013.
19. M. Venugopal , the | earned Seni or Counsel appearing for the
enpl oyees of the school s defended the judgnent of the High
Court and the directions contained therein. He referr
ed to
all those docunents and provisions as per which NALCO had been
13
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exercising effective control in functioning of these schools.

These features have al ready been nentioned above.
Thrust of

hi s subm ssion was that even when there was cl oak of Managi ng

Conmi tt ee, apparently runni ng t he show, it wa
s only a
subt er f uge, when exam ned in t he I'ight of t he
aforesaid

docunents reflecting that the real control was that of NALCO
whi ch was pulling the strings. Apart from highlighting that

t he school s wer e est abl i shed by NALCO whi ch r
emai n t he

property of NALCO it is even providing entire infrastructure

as wel | as full fi nanci al support on cont i nuous
basi s.

Further the schools were established for the benefit of the

children of NALCO s enpl oyees. He also referred to various



rom t hese
docunent s,
aspects:
y t he
ction
is
Chi ef
14
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y DGM
and

docunent s,

whi ch are taken note of by the High Court as well,

to buttress his subnmission that the actual decision making

authority fromthe stage of recruitnent process to that of

term nation

of t hese enpl oyees, is NAL CO. F

he drew the attention of the Court to the follow ng

"(i) Though t he appoi nt ment s are made b

Managi ng Conmi ttees of t he School sel e

process of appointnent is controlled by NALCO which

has financial say in the matter.

(ii) Appoi ntments are nade on the reconmendation
of the Selection Conmittee of which authorities of

NALCO are the menbers.

(iii) Pr esi dent of t he Managi ng Comi ttee

t he Gener al Manager of NAL CO. Li kew se

No. 5989 of 2008

Manager / DGM ( Per sonnel Admini stration) is nmenber of
the Managi ng Commi ttee who takes care of personnel

managi ng of t he Managi ng Conmi ttee. Fi

affairs of t he School s are controlled b

(Finance) of NALCO as a nenber of the Managi ng

Commi tt ees. In this way adm ni strative

financial control is exercised by NALCO

(iv) Entire expenses incurred for running of the
school are borne by NALCO and no transaction can be
made wi t hout the approval of DGM (Fi nance), NALCO

i ncluding the expenses with regard to the salary,

Provi dent Fund, nedical reinbursenment, Leave Travel

Concession, festival advance, increnments etc.
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t he
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NALCO

of

of

at so

anagi ng

t he

t he

t he

(v) Teachi ng and non-t eachi ng staff

school s al so enj oyed t he facilities of
Cooper ati ve Soci ety by NAL CO as wel |
Hospital, |ike any other enployees of NALCO

(vi) Budgetary provisions for the school are

made by the NALCO authorities every year

appoi nts auditors to audi t t he accounts
school s. NALCO has provi ded residential quarters
to t he teachi ng and non-t eachi ng staff
school in t he NAL CO Townshi p at par
enpl oyees of the NALCO
(vii) Docurent s show that day to day grievances
of the staff of different schools and other issues
are addressed by NALCO Authorities."
15
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20. M. Venugopal subnmitted that in a matter like this, where
one has to exam ne as to who nmay be the enpl oyer of the
enpl oyees of the school, there were three possibilities nanely
NALCO, Siksha Sanmiti or Managing Committee. He argued
far as the Managing Conmittee is concerned, it is not having
any legal entity of its own. Moreover as soon as the agreenent
bet ween NALCO and SVS comes to an end, t hese
Conmi ttees woul d di sappear. Therefore, such a body cannot be
t he enpl oyer. Li kewi se, in so far as the SVS is concerned, it

erefore,

was only an agency for running the school and woul d go away

after the expiry or termination of the agreenent.

it would follow that NALCO is the real enployer which fact

as

th

M

Th
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st ands est abl i shed from t he manner in whi ch

exerci sing deep and pervasive control

NA

21. We have consi dered t he aforesai d subm ssi ons

reference to the record of this case. No doubt, the school is

establ i shed by NAL CO. NALCO is al so provi di ng

infrastructure. It has also given adequate financial support

i nasnuch as deficit, after nmeet i ng t he expenses

tuition fee and other incomes received by the schools, is net
by NALCO. NALCO has al so placed staff quarters at the disposa
of the schools which are allotted to the enpl oyees of the
school s. Enmpl oyees of the school are also accorded sone other
benefits like recreation club facilities etc. However, the
poser is as to whether these features are sufficient to nake

the staff of the schools as enpl oyees of NALCO
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22. In order to determine the existence of enployer - enployee
rel ati onship, the correct approach would be to consider as to
whet her there is conmpl ete control and supervi si on of
NALCO. It was so held by this Court in Chenical Wrks Linited
(supra) way back in the year 1957. The court enphasi sed that
the relationship of master and servant is a question of fact
and t hat depends upon the existence of power in the enployer,
not only to direct what work the servant is to do but also the
manner in which the work is to be done. This was so expl ai ned
by forrmulating the follow ng principle:-
"The principle which energes fromthese authorities
is that the prina facie test for the determ nation
of the relationship between master and servant is
the existence of the right in the master to
supervi se and control the work done by the servant
not only in the matter of directing what work the
servant is to do but al so the manner in which he

shall do his work, or to borrow the words of Lord
Ut hwatt at Page 23 in Mersey Docks and Har bour

t he
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Board v. Coggins & Giffith (Liverpool) Ltd., and
Anot her, "The proper test is whether or not the
hirer had authority to control the manner of
execution of the act in question."

23.1t has been established fromthe docunents on record that

bot h t he school s have their own i ndependent

Conmittees. These Managing Conmittees are regi stered under the
Societies Registration Act. It is these Managing Conmmittees
who not only recruit teaching and other staff and appoint

them but all other decisions in respect of their service
conditions are al so taken by the Managi ng Conmittees. These
range frompay fixation, seniority, grant of |eave, pronotion,
di sciplinary action, retirenent, term nation

even Service Rul es, 1995 have been franmed which contain the

Appeal No. 5989 of 2008

provi si ons; del i neating al | necessary

condi ti ons.

Vari ous docunent s are pr oduced to

appoi nt nent

letters are issued by the Managi ng Committees, disciplinary
action is taken by the Managing Commi ttees, pay fixation and
pronotion orders are passed by the Managi ng Comnittees and
even orders of superannuation and termination of the staff are
i ssued by the Managing Conmittees. It, thus, becones clear
that day to day control over the staff is that of the Managing

Conmi ttees. These Managi ng Conmittees
statutory

status as they are registered under the Societies Registration
Act. Therefore, M. Venugopal is not right in his subm ssion
that Managi ng Conmittees do not have their own i ndependent

| egal entities.

24. Merely because the schools are set up by NALCO or they
have agreed to take care of the financial deficits for the

runni ng of t he school s, accordi ng
not t he

concl usive factors. Such aspects have been considered by this

Court in various cases. In the case of RBI (Supra), question

I'n

Managi ng

f act,
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RBI

was as to whet her wor ker s of t he cant eens

wer e

establ i shed and even financed by the RBI, were the workers of
RBI . Various canteens were set up by the RBlI which were being
run through a Cooperative Society. They were established in

the Bank’s prenises for the benefit of its enployees. The Bank

was rei nbur si ng t he char ges i ncurred

ous

statutory | i censes. Even prior per ni ssi on
was

required to increase the strength of the enpl oyees. Hol di ng

that these canteen workers were not the enpl oyees of RBI, the

18
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court observed:

"10. The Bank does not supervise or control the
wor ki ng of the canteens or the supply of eatables
to enmpl oyees. The enpl oyees are not under an
obligation to purchase eatables fromthe canteen
There is no relationship of nmaster and servant
bet ween the Bank and the various persons enpl oyed
in the canteens aforesaid. The Bank does not
carry any trade or business in the canteens. The
staff canteens are established only as a wel fare
measure. Sinilar demands nmade by the staff

cant een enpl oyees and the request nade to the
Central Government to refer the dispute for

adj udi cati on was rejected by t he Centra
Government and the chal | enge agai nst the sane
before the Cal cutta H gh Court was unsuccessf ul
According to the Bank, it has no statutory or
other obligation to run the canteens and it has
no direct control or supervision over the

enpl oyees engaged in the canteens. It has not
right to take any disciplinary action or to
direct any canteen enployee to do a particul ar
wor k. The disciplinary control over the persons
enpl oyed in the canteens does not vest in the
Bank nor has the Bank any say or control
regarding the allocation or work or the way in
which the work is carried out by the said

enpl oyees. Sanctioning of |eave, distribution of
wor k, nmai ntenance of the Attendance Regi ster are
all done either by the Inplenmentation Comittee
(Cant een Conmitttee) or by the Cooperati ve
Soci ety or by the contractor."

25. The court noti ced t hat t he | mpl enent ati on
(Canteen Committee) which was running the canteen consisted of

certain nmenbers, three out of which were noninated by the

in gettin
of
Committee



Bank. Thi s was hel d to be a non-determ nati ve

Fol | owi ng di scussi on on this aspect is also mat eri al

therefore we extract the sane hereunder
"Moreover, there is no right in the Bank to
supervi se and control the work done by the persons
enpl oyed in the Committee nor has the Bank any
right to direct the manner in which the work shal

be done by various persons. The Bank has
absolutely no right to take any disciplinary
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action or to direct any canteen enployee to do a
particul ar work. Even according to the Tribunal
the Bank exercises only a 'renote control’."
26.1n the present case, as pointed out above, the day to day
supervi sion and control vests with the Managi ng Comitt ee,
fromthe appointnent till cessation/term nation. The exercise
whi ch is undertaken by the High Court is in the nature of
piercing the veil and commenting that real control vests with

NALCO. Though we would conme to this aspect a little |later

is necessary to point out at this stage that whether the

factor.

and,

arrangenent/ contract is sham or camoufl age i s a di sputed

question of fact. In the present case wit petitions were
filed and it is not a case where industrial disputes were
rai sed by these enpl oyees.

27.1n the case of Wrkmen of N lgiri Cooperative Mrketing

Soci eties Ltd. (Supra) the entire | aw was re-visited.

Court enphasi sed that no hard and fast rule can be laid down
nor it is possible to do so. Likewi se no single test - be it
control test, be it organisational or any other test - has
been held to be the deterninative factor for deternining the
j ural rel ati onship of enpl oyer and enpl oyee. The
enunerated the relevant factors, which are to be exanined in
such cases, in Paras 37 and 38 which reads as under: -
" 37. The control test and the organi sation
test, therefore, are not the only factors which can
be said to be decisive. Wth a viewto elicit the
answer, the court is required to consider severa
factors which would have a bearing on the result:

(a) who is the appointing authority; (b) who is the
paymaster; (c) who can disnmiss (d) how | ong

The

Court
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alternative service lasts; (e) the extent of
control and supervision; (f) the nature of the job
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e.g. whether it is professional or skilled work;
(g) nature of establishnent; (h) the right to
reject.
38.Wth a viewto find out reasonable solution in a
problematic case of this nature, what is needed
is an integrated approach meani ng t hereby
integration of the relevant tests wherefor it
may be necessary to exanine as to whether the
wor kman concerned was fully integrated into the
enpl oyer’ s concern neani ng thereby i ndependent
of the concern although attached therewith to
some extent."
In the facts of that case, where the court found
that the portress and gridders who were cl ai nming
t henmsel ves to be the enpl oyees of Nilgiri
Cooperati ve Mar ket i ng Soci ety, wer e not its
enpl oyees as t he sai d soci ety was neit her
mai nt ai ni ng any att endance register or wage
regi ster or fixing working hours or had issued
appoi ntnment letters to them™
28. Mdre significant case, having close proxinmity with the
present one is the judgnent in SC Chandra & O's. v. State of
Jharkhand and Ors. 2007 (8) SCC 279. In that case Hi ndustan
Copper Limted (HCL), the Governnment of India enterprise, had
est abli shed a school. Enployees of that school clained that
their real enployer was HCL. Admitted facts were that schoo
was establ i shed by t he HCL with the obj ect of
enefiting
children of t he wor ker s of t he HCL. Even t he
financi al
assi stance was provided to the schools. The Court however,
came to t he concl usi on t hat only by gi ving
financi al
assi stance the HCL did not becone the enpl oyer of teachers and
staff wor ki ng in t he school . They wer e hel d
0 be t he
enpl oyees of the Managi ng Conmittee of the school. That apart
of the discussion which has direct bearing on the present case
runs as follows: -
" 8. W have heard | ear ned counsel for

t he
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parties and perused the records. The basic question
before us is whether a wit of nandamus could be

i ssued agai nst the managenent of HCL. The | earned
Singl e Judge relying on the Division Bench in an
identical matter pertaining to Bharat Cooking Coa
Limted di smi ssed t he wit petition of t he
appel lants. This issue was exam ned in an anal ogous
wit petition and in the aforesaid case, this issue
was extensively considered as to whether the

managemnent of t he school is t he direct
responsibility of HCL or not. After considering the
matter in detail, the learned Single Judge relying

on the aforesaid judgnent found that there is no
relationship of master and servant with that of the
teachers and other staff of the school with HCL as
t he managenment of the school was done by the
Managi ng Conmittee though |iberal financial grant
was being made by the Corporation. By that there
was no direct connection of the nanagenent of HCL
with that of the nanagenment of the school. Though
t hr ough vari ous conmuni cati on an inpression was
sought to be given that the school is being run by
HCL but in substance HCL only used to provide
financi al assi stance to the school but t he
managenent of the school was entirely different

t han the managenent of HCL. G ving financia

assi stance does not necessarily nean that all the
teachers and staff who are working in the schoo
have becone the enpl oyees of HCL. Therefore, we are
of the view that the view taken by the |earned

Si ngl e Judge appears to be correct that there was
no relationship of the nanagenent of HCL with that
of the managenment of the school though nmost of the
enpl oyees of HCL were in the Managi ng Conmittee of
the school. But by that no inference can be drawn
that the school had bee n established by HCL. The
children of workers of HCL were being benefited by
the education inparted by this school. Therefore

t he managenment of HCL was giving financial aid but
by that it cannot be construed that the school was
run by the managenent of HCL. Therefore, under
these circunstances, we are of opinion that the

vi ew taken by the | earned Single Judge appears to
be correct."

29. Fromthe reading of Para 20 in that judgnent it can be
di scerned that the Managi ng Conmittee which was managi ng the
school was treated as an i ndependent body. Thi s case

rel evant on the second aspect as well viz. the claimof schoo
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enpl oyees predicate upon the financial burden that is assured
by NALCO. To that aspect we shall advert to little later in

sone detail.

is

22



30. No doubt, there may be sone el enent of control of NALCO
because of the reason that its officials are nomnated to the
Managi ng Committees of the schools. Such provisions are nade
to ensure t hat school s runs smoot hly and properly by the
soci ety. It al so beconmes necessary to ensure that the noney
is appropriately spent. However, this kind of 'renbte control
woul d not rmake NALCO as the enpl oyer of these workers. This
only shows that since NALCO is shoul dering and neeting the
financial deficits, it wants to ensure that noney is spent for
rightful purposes.
31. It was argued that the Managi ng Conmittee cannot be the
enployer as it would lose its identity on the ternination of
agreenment between NALCO and SVS. However, even that by itself
cannot be the determ native factor. Wen the agreenent was
earlier entered into between NALCO and CCMI, and staff was
appoi nted in the school by CCMI, NALCO ensured that such staff
is taken over by SVS. For this purpose a specific clause is
provi ded i n agreenent between NALCO and SVS which reads as
under:
"That if any of the parties hereto at any time
wi shes to terminate this arrangenent, it may do so
on giving of least six nmonths prior notice in
witing to the other party, of such an intention
provided that such termination shall be effective
only at the close of the acadenmi c session. Provided
further that in the event of such termination, the
services of the staff enployed by the school shall

subject to any agreenent to the contrary between

23
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the two parties hereto, be terninated in accordance
with the ternms of their appointrment in the Chinmaya
Vi dyal aya, Damanj odi ."

32. Only because SVS agreed to take over the enpl oyees

woul d not mean  that NALCO becones t he enpl oyer. On

contrary, this clause suggests that but for the intervention
of NALCO the school staff that was engaged by CCMI woul d have
been dealt with by CCMI. It is a natter of record that CCMI

runs other schools as well. In that eventuality it would have



4

Civil

hose

t aken t hese enpl oyees with t hensel ves or retrench t hese

enpl oyees in accordance with law. Sanme is the position of SVS
who have ot her schools al so. However, this kind of situation
is not going to arise in the present case. W place on record
the assurance given by the | earned Seni or Counsel s appearing
for NALCO that the teaching and other staff of the two schools
woul d not lose their jobs even if present agreenent of NALCO
with SVS cones to an end and the nmanagenent is taken over by
some ot her agency for running the schools. W direct that
NALCO shall stand committed by this assurance and woul d adhere
to the same for all tinmes to cone. The position which energes
in view of the aforesaid assurance, is that the service tenure
of these enpl oyees is protected.

33. In so far as their service conditions are concerned, as
al ready conceded by even the respondents thenselves, their

sal aries and other perks which they are getting are better

than their counter parts in Governnent schools or aided/ un-

ai ded recogni sed school s in t he State of Ori ssa.

situation like this even if, for the sake of argument, it is
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presuned that NALCO i s the enpl oyer of these enpl oyees, they
woul d not be entitled to the pay scal es which are given to

ot her enpl oyees of NALCO as there cannot be any conparison
bet ween the two. The principle of ‘equal pay for equal work’
is not attracted at all. Those enpl oyees directly enpl oyed by
NALCO are discharging altogether different kinds of duties.
Main activity of NALCO is the nmanufacture and production of

al um na and al um ni um for whi ch it has its

units. The process and met hod of recruitnent

enpl oyees, their eligibility condi tions for

manuf act urin

of t

appoi nt nent



ely

25

Civi

nat ure of j ob done by t hose enpl oyees

different fromthe enpl oyees of these schools. This aspect is
squarely dealt with in the case of SC Chandra & Os. (supra)
where the plea for parity in enploynent was rejected thereby
refusing to give parity in salary claimby school teachers
with class working under Governnent of Jharkhand and BCCL. The

di scussi on whi ch ensued, whil e rejecting

recapi tul ated hereunder in the majority opinion authored by
A K. Mathur, J.:

" 20. After going through the order of the

Di vi sion Bench we are of opinion that the view
taken by the Division Bench of the H gh Court is
correct. Firstly, the school is not being managed
by BCCL as fromthe facts it is nore than clear
that BCCL was only extending financial assistance
fromtime to time. By that it cannot be saddl ed
with the liability to pay these teachers of the
school as being paid to the clerks working with
BCCL or in the Governnent of Jharkhand. It is
essentially a school managed by a body i ndependent
of the managenent of BCCL. Therefore, BCCL cannot
be saddled with the responsibilities of granting
the teachers the salaries equated to that of the
clerks working in BCCL.

Appeal No. 5989 of 2008

21. Learned counsel for the appellants have relied
on Article 39(d) of the Constitution. Article
39(d) does not mean that all the teachers
working in the school should be equated with the
clerks in BCCL or the Government of Jharkhand
for application of the principle of equal pay
for equal work. There should be total identity
bet ween both groups i.e. the teachers of the
school on the one hand and the clerks in BCCL
and as such the teachers cannot be educated with
the clerks of the State Governnment or of BCCL.
The question of application of Article 39(d) of
the Constitution has recently been interpreted
by this Court in State of Haryana v. Charanjit
Si ngh wherein Their Lordshi ps have put the
entire controversy to rest and held that the
principle, 'equal pay for equal work’ nust
satisfy the test that the incunbents are
per form ng equal and identical work as
di scharged by enpl oyees agai nst whom t he equa
pay is clainmed. Their Lordshi ps have revi ewed
all the cases bearing on the subject and after a
detail ed di scussi on have finally put t he
controversy to rest that the persons who clained
the parity should satisfy the court that the
conditions are identical and equal and same
duties are being discharged by them Though a

etc.

such a

is

entir

claim



number of cases were cited for our consideration
but no useful purpose will be served as in
Charanjit Singh all these cases have been
reviewed by this Court. Mdire so, when we have

al ready held that the appellants are not the
enpl oyees of BCCL, there is no question seeking
any parity of the pay with that of the clerks of
BCCL. "

Mar kandey Katj u, J in his concurring and suppl enenti ng
judgnent dwelt on this very aspect in the follow ng manner: -

"24. The principle of equal pay for equal work
was propounded by this Court in certain decisions
in the 1980s e.g. Dhirendra Chanoli v. State of
U.P., Surinder Singh v. Engineer-in-Chief, CPWD,
Randhir Singh v. Union of India, etc. This was done
by appl yi ng Articles 14 and 39(d) of the
Constitution. Thus, in Dhirendra Chanoli case this
Court granted to the casual, daily rated enpl oyees
the sane pay scal e as regul ar enpl oyees.

25. It appears that subsequently it was
realised that the application of the principle of
equal pay for equal work was creating havoc. Al

over India different groups were claimng parity in
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pay with other groups e.g. CGovernnent enpl oyees of

one State were claimng parity with Governnent

enpl oyees of another State.

26. Fi xation of pay scale is a delicate nechani sm
whi ch requires various considerations including
financial capacity, responsibility, educationa
qualification, node of appointnent, etc. and it
has a cascading effect. Hence, in subsequent
decisions of this Court the principle of equa
pay for equal work has been considerably watered
down, and it has hardly ever been applied by
this court in recent years.

27. Thus, in State of Haryanan v. Tilak Raj it was
held that the principle can only apply if there
is conplete and whol esale identity between the
two groups. Even if the enployees in the two
groups are doing identical work they cannot be
granted equal pay if there is no conplete and
whol esal e identity e.g. a daily rated enpl oyee
may be doing the sane work as a regul ar
enpl oyee, yet he cannot be granted the sanme pay
scale. Simlarly, two groups of enployees nmay be
doi ng the sanme work, yet they may be given
di fferent pay scal es i f the educationa
qualifications are different. Also, pay scale
can be different if the nature of jobs,
responsibilities, experi ence, nmet hod of
recruitnent, etc. are different.

28.1n State of Haryana . Charanjit Si ngh
di scussing a | arge nunber of earlier decisions
it was held by a three Judge Bench of this Court
that the principle of equal pay for equal work
cannot apply unless there is conplete and
whol esal e identity between the two groups.
Mor eover, even for finding out whether there is



conpl ete and whol esal e identity, the proper
forumis an expert body and not the wit court,
as this requires ext ensi ve evi dence. A
mechani cal interpretation of the principle of
equal pay for equal work creates great practica
difficulties. Hence in recent decisions the
Suprene Court has considerably watered down the
principle of equal pay for equal work and this
principle has hardly been ever applied in recent
deci sions. "

34. W say at the cost of repetition that there is no parity

in t he nat ure of wor Kk, node of appoi nt nent , experi ence,

educational qualifications between the NALCO enpl oyees and the
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enpl oyees of the two schools. In fact, such a conparison can

be made with their counter parts in the Governnent school s

and/ or ai ded or unai ded school s. On t hat par anet er, there
cannot be any grievance of the staff which is getting better

enol unments and enjoyi ng far superior service conditions.

35. W thus, are of the opinion that the inmpugned judgment of

the H gh Court is un-sustainable. Allow ng these appeals, the

judgnent of the High Court is hereby set aside. There shall,

however, be no order as to costs.

..................... J.
[Surinder Singh Nijjar]

..................... J.
[A K. Sikri]

New Del hi
May 8, 2014
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