T$I TEM NO 41 COURT NO. 1 SECTION |1 A

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Crl) No(s).2277/2005

(From the judgenent and order dated 16/04/2004 in CRLA No. 261/2004 of The

H GH COURT OF M P. BENCH AT | NDORE)

NI RBHAY RAM PATI DAR Petitioner(s)

VERSUS

STATE OF M P. Respondent ( s)

(Wth appln(s) for bail and exenption fromfiling O T. and office report ))

Date: 18/ 07/2005 This Petition was called on for hearing today.

CORAM :
HON BLE THE CH EF JUSTI CE

HON BLE MR JUSTI CE P. K. BALASUBRAMANYAN

For Petitioner(s)
M. Ajay Sharnm, Adv.

M. Rajeev Sharma, adv.

For Respondent (s)

Ms. Vibha Datta Mkhija, Adv.

UPON hearing counsel the Court nmade the foll ow ng

ORDER

Leave granted.

The appeal is allowed in ternms of the signed order

(A ay Kr. Jain)



(Anand Si ngh)

Court Master
Court Master

(Signed order is placed on the f
ile)

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI' M NAL APPEAL NO OF 2005

(ARISING OUT OF SLP(CRL.) NO 2277 OF 2005)

Ni rbhay Ram Pati dar
Appel | ant

Ver sus

State of MP.
Respondent

ORDER

Hear d.

Leave granted.

After hearing the | earned counsel for the parties, we are satisfied that the
i mpugned j udgnent

of the High Court suffers froman infirmty, as pointed out hereinafter and hence has to be se
t aside.

The principal subm ssion nmade by the | earned counsel for the appellant is
that on his behalf

there were three witnesses examned in defence at the trial. The evi dence of those w tnesse
s was taken into

consideration by the Trial Court. |In the submission of the |earned counsel for the appell ant
if the evidence of



those witnesses would have been taken into consideration by the Hi gh Court also, then probabl
y the appel |l ant

coul d have succeeded in persuading the High Court to take a different view of the incident.

W t hout expressi ng any opi ni on on t he merits of t he pl ea
SO canvassed, we t oo find t he

judgnent of the High Court to be infirmto the extent to which it does not nake any reference
to the defence

evi dence and does not express any opinion as to whether the defence evidence is worthy of any
credence and, if

so, what is its effect on the findings arrived at by the Hi gh Court.

The appeal is allowed. The inpugned judgment of the H gh Court is set aside
and the appeal is

r emanded to t he Hi gh Court for consi derati on and deci si on af resh in t he
I'ight of t he observations made

her ei nabove. W nake it clear that we have not expressed any opinion on any other issue whats
oever, either of

fact or law, arising for decision in the case which shall be open for consideration and decis
ion afresh by the

H gh Court.

(R C. LAHOTI)

(P. K. BALASUBRANMANYAN)
New Del hi

July 18, 2005



