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JUDGMENT

SURI NDER SI NGH NI JJAR, J.
The appel | ant, al and Nat ur al Gas Cor poration Ltd. is a

statutory corporation constituted by and under t he al and

Natural Gas Conmission Act, (Central Act, 43 of 1959). In 1967,

t he appel |l ant comrenced supply of natural gas to the industries

in and around Vadodra. The Federation of Gujarat MIIs and

I ndustries agr eed to pur chase t he gas supplied by ONGC at

Rs. 100/ - per unit.

The industries subscribing to the gas supplied by the appellant
forned an associ ation in 1978 called "The Associ ati on of

Nat ur al Gas Consuni ng I ndustries of Quj arat " (hereinafter



referred to as ‘Association’). Respondent- Ambica MIIls

Ltd. is one anong the menbers of the said Association. The

supply of gas to the nenber industries was based on individua

contracts entered into with each of t he concerns.
appel l ant and the nmenbers of the said Association entered into

an agreenent for supply of natural gas. The agreenent provided

the price payable for supply of gas and the rate of interest in

the event of failure to pay the stipul ated prices.

On 30th March, 1979, the contractual period of the aforesaid

contract expired. After t he expiry of t he contract,
contract stipulated prices for supply that were preval ent at
the time of the respective contracts. The then levied price for

supply of gas was Rs.504/- per unit.

The  Associ ation f or med a Soci ety regi stered under

Cooperative Societies Act. The Association filed Special Civi
Application No. 833 of 1979, before the Cujarat Hi gh Court
praying to issue appropriate wit directing the directing the
Respondent therein (Appellant herein) to supply the break up

and data on the basis of which price structure was arrived at

by ONGC, for supply of the gas etc.

The Gujarat Hi gh Court by an interimorder dated 30th March
1979 in the said Application, directed the Appellant herein to
continue supply of gas at the old rate, i.e., Rs.504/- per 1000
cubic neter. On 29th Decenber, 1982, the Hi gh Court nodified the
aforesaid interimorder and directed the Appellant to supply
gas to the nenber industries of the Association at Rs. 1000/ -

per 1000 cubic neter.

On 30th July, 1983 the said Cvil Application was partly all owed
by the Division Bench setting aside the price demanded by the

Appel l ant herein, leaving it open to deal with the question of
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price fixation in any one of the three nobdes suggested in Para
36 of the judgnent in the case of Association of Natural Gas
Consuming Industries of Guarat & Ors. Vs. ONGC & Anr. reported

in 24 (2) GLR 1437.

The Appel |l ant preferred an appeal being C. A No. 8530-8540 of
1983 agai nst the aforesaid order. On 15th April, 1987, this
3
Court passed an interimorder directing that the nenbers of the
Associ ation including the Respondent shall be supplied gas at
t he rate of Rs. 1000/ - per 1000 cubic nmetres subject to
undert aki ng that the respondent shall not charge, encunber or
al i enate except with t he | eave of this Court any of

i movabl e assets.

Pursuant to the order dated 15th April, 1987, an undertaki ng was
given by Anbica MIls Co. Ltd. thereby naking available their
i mmovabl e assets for discharge of its respective liability on

27th May, 1987.

Appel lant filed Conpany Petition No. 66 of 1983 seeki ng w ndi ng

up of Respondent No. 1- Anbica MIIls Co. Ltd.

C. A No. 8530-8540 of 1983 was finally decided by this Court
and the judgnent was delivered in the sane matter on 4th My,
1990 (reported in 1990 Suppl. SCC 397). This Court, as regards

the price fixation, had set aside the direction given by the

Hi gh Court in Par a 36 of t he j udgnent

dated 30th July, 1983. It was observed that the ONGC woul d be at
liberty to take i mmedi ate steps to recover the charges due from
the respondents therein, in the light of this judgnent.

Soon after the aforesaid judgnent, ONGC filed an application

for certain directions and nmodi fi cati ons of t he aforesai d

an

t he



j udgnent . When t he matt er was t aken up for
8th

Decenber, 1992, |earned senior counsel appearing on behal f of
the Association subnitted that the nmenbers of the Association
wi |l make some nore substantial paynments to ONGC by the end of

t he nmont h, and particul ars of paynent o)
be

subnmitted in the Court on or before 8th January, 1993. On 6th

April, 1993, when t he matter was t aken up
an

application filed by the ONGC conpl ai ni ng of non-paynment by the

menber s of t he Associ ation, this Cour t obser ved
t he

liability of the nenbers of the Association to nake the paynent
of amounts due fromthemto the ONGC was beyond controversy and
cannot be disputed. In the aforesaid order, it was further
observed that the principal ambunt due from Anbica MIIs Co.

Ltd. as on 31st March, 1993 in respect of period 1st April, 1979
to 21st January, 1987, as shown in the statenent furnished by

ONGC, is Rs. 1.58 crores and i nt er est t her eon
to

Rs.4.96 crores. Anbica MIls Co. Ltd. admitted the principa
anmount. The interest cal cul ated woul d be accepted subject to

verification. At t he rel evant tinme, ref erence
to

Anbi ca MIls Co. Lt d. under t he Si ck I ndustri al

S

heari ng

made
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anou

on

woul d
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t hat

nt ed

relating

( Speci al Provi si ons) Act , 1985 (Sl CA was al r eady

i ng
before the Board for Industrial and Financial Reconstruction
(BIFR). Upon consideration of the matter, this Court on 29th

April, 1993 grant ed t he prayer of ONGC t hat
be

entitled to take steps for disconnecting the supply of gas in

case of non paynment of the amounts due. This Court directed
that the principal anount nust be paid within a period of 5
years | atest by 31st March, 1998. So far as Anbica MIIs is

concerned, the statenment was made by the | earned senior counse

it

Conpani e

pend

woul d



appearing for themthat the respondent is prepared to sell the
vacant |land at Vatwa in Ahmedabad in order to discharge the due
of ONGC in the present case. Anbica MIls was granted |liberty
by this Court to make prayer to that effect before the BlIFR and
to obtain suitable directions. It was al so observed that the
entire dues of the ONGC shall be first paid out of the total
sale price and the balance, if any, remaining thereafter shal
be available for utilisation in any other manner directed by
the BIFR It appears that in the neantine Bl FR recommended t hat
Anbica MIIs be put into liquidation. This recomendati on of
the BIFR cane up before the Gujarat H gh Court along with other
wi nding up on 17th Cctober, 1997, when the H gh Court appointed

a provisional |iquidator.

12. Soon thereafter, it appears that the Conpany Application No.445
of 2000 in official liquidator report No. 44 of 1999 in Conpany
Petition No.121 of 1995 was filed in the CGujarat H gh Court
seeking directions for paynent of the anmounts due to ONGC by
t he Anbi ca MIIls (conpany in I'iquidation). On 17th January,

1997, the High Court ordered winding up of Ms. Anbica MIIs

Co. Ltd. and t he of ficial | i qui dat or was appoi nt ed as t he
6
i qui dator of the conpany. Thereafter the official |iquidator
filed an application bef ore this Court in respect of t he

di sposal of the properties of the conpany in |iquidation and
di sbursenent of the anounts realised. This Court by order dated
17th COctober, 1997 directed as follows : -

"That out of the assets of the conpany under
I'iquidation, the dues of ONGC Linmited are required to
be paid off first and the question of naking any
paynent to any other creditor can realise only out of
the surplus if any remaining after the fill dues of
the ONGC Linited have been paid off. The Hi gh Court is
therefore, to proceed with the matter in this manner.
|.As stand di sposed off."

13. It is the case of the ONGC that it is in receipt of a letter
dated 28th Septenber, 1999 fromthe official |iquidator wherein

it has been stated that Plot No.307IPS-16 of Anbica MIIls (in
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I'iquidation) property was di sposed of for Rs.90.11 | akhs and
t he initial i nst al nent of Rs. 22. 52 | akhs had al r eady been
deposited by the purchaser of the said plot. A prayer was nade

for release of the aforesaid anmbunt to ONGC

It appears that respondent No.10-Textil e Labour Association
Bhadra sought review of the order dated 17th COctober, 1997 by
filing Review Petition Nos. 1193-1203 of 2001 in
. A No.168-178/1997 in C. A No.8530-40 of 1983. The aforesaid
review petitions were decided by this Court on 12th April, 2004
and it was directed that clains of ONGC will have to be worked

out in accordance with Sections 529 and 529A of the Conpanies

Act as well. The subni ssions nmade on behal f of ONGC that the
mandanus i ssued by this Court earlier that ONGC nmust be paid up

first from any sal e of t he assets of t he company i

| i qui dati on, woul d prevail even if the statutory provisions
contained in Sections 529 and 529A of the Compani es Act, were
rej ected. The aforesaid judgnment of this Court is reported at

2004 (9) SCC 741.

. The record al so shows t hat ONGC moved Conpany Appli cation
No. 445 of 2000 in Conpany Petition No.121 of 1995 by way of

j udges sunmons, in whi ch directions wer e sought th

out st andi ng anount s of the ONGC be paid by the conpany i

I'iquidation. Further, an injunction be issued restraining the

company in liquidation its agents, officers and servants from

maki ng any paynent/di sbursenent in any nanner, of any of the

sal e proceeds that are available fromthe sale of assets of the

company in I i qui dati on. Furt her an i njunction was sought
restraining Anbica MIls fromcreating any charge alienation

and di scharging of the i nmoveabl e assets of the conpany in

I i qui dati on. Thi s application was heard at I ength by t



he
| ear ned Singl e Judge and di sm ssed with t he foll owi ng

observations :-

"2.16A ONGC therefore cannot claim any
preferential right on the basis of the
order of 17.10.1997 in priority to the
secured creditors and the worknen taking

into consi derati on t he provi si ons of
Sections 529 and 529A of t he Act . Such
preferenti al claim if falling under
Section 530 of the Act would followthe
clainms of Secured Creditors and the Worknen
under Sections 529 & 529A of the Act. In
case the claimof ONGC is not proved to be
preferential under Section 530 of the Act
they would therefore fall for consideration
along with all other clains of other
creditors as ONGC, on its own saying, is a
decree hol der.

2.16B In view of what is stated hereinbefore this
application cannot be granted at this
st age, i.e. bef ore cl ai ns of Secur ed
Creditors and workmen are processed under
Sections 529 and 529A of the Act. Despite
categorical statenent at the Bar, under
instructions, that ONGC did not want to
| odge any claim before t he Oficia
Liquidator, it will be open to ONGC to
|l odge its claimin accordance with | aw and
seek its satisfaction when clains of other
Creditors of the Conpany in |liquidation are
taken up for consideration for distribution
of the funds which may be avail able at that
tine. The application is accordingly
rejected. Notice is discharged."

16. Aggrieved by the aforesaid directions, ONGC filed O J. Appea
No. 51  of 2004. On 18th COctober, 2004, the Division Bench
stayed the judgment of the |earned Single Judge subject to
di sbursement of the workers at the rate of Rs.2500/- each
wor ker as agreed by the parties. The aforesaid appeal has
been di sm ssed by the High Court by the judgnment dated 16th
January, 2006 giving rise to the present appeal

9
17. W have perused the entire record and heard the | earned senior

counsel for the parties at |ength.

18. M. Paras Kuhad, appearing for the appellant subnitted that the

Hi gh Court had committed an error in concl udi ng t hat t he



appel I ant cannot claimany preferential right on the basis of
the order passed on 17th COctober, 1997. According to M. Kuhad
the second error conmitted by the High Court is that it has
wrongly concluded that no security was created in favour of the
appel lant on the basis of the interimorder passed by this
Court on 15th April, 1987 and the undertaking furnished by the
conmpany in liquidation Ambica MIIs Co. Ltd. pursuant to the
order of this Court. The third error conmmitted by the High
Court, according to M. Kuhad, is in holding that no security
has been created in favour of the appellant as no charges have
been regi stered under Section 125 of the Conpanies Act, 1956

M. Kuhad has subnmitted that the undertaking dated 27th My,

1987 is a superinposition on t he priorities gi ven
Sections 529 and 529A of the Conpanies Act. In support of his
submi ssion, |earned senior counsel has relied on a nunber of
j udgnents which we shall notice presently.
19. Learned counsel for t he respondent s has submitted t hat
genesi s of t he civil appeal is t he interim
10
dated 15th April, 1987. It is submtted that the aforesaid order
is in the nature of an injunctive order whereby the conpany in
I'iquidation was directed, not to charge encunber or alienate
any of its assets except with the | eave  of this Court,
including the assets listed in the respective undertakings. The
second part of the injunction was that the respondents will
make their i movabl e assets avail abl e for di schar gi ng t he

respective liabilities to the ONGC. The undertaking filed by
Ambica MIls Co. Ltd. was that "none of inmmovable assets of the
company will be further charged and encunbered hereinafter with
effect from 15th April, 1987, except with the | eave of this
Court." It is the subm ssion of the respondents that in the
af oresai d undertaking no specific details and particul ars of

any i movabl e assets were given or provided. Therefore, the

in

t he

order



af oresai d undertaki ng does not make the appellant a secured
creditor of Anmbica MIls Co. Ltd. It is pointed out by the

| earned counsel that even in the judgnent dated 4th May, 1990 of

this Cour t in al and Nat ur al Gas Commi ssi on & Anr

Associ ation of Natural Gas Consunming Industries of CGujarat &
O's. reported at 1990 (Supp) SCC 397 did not hold that the
order dated 15th April, 1987 or the undertaking dated 27th My,
1987 have conferred upon the appellant status of a secured
creditor. This Court only directed that the ONGC will be at
liberty to take inmedi ate steps to recover the dues fromthe
respondent in the light of the judgnent. Simlarly no charge
11
was created by this Court while passing the order dated 6th
April, 1993. Explaining the order dated 17th Cctober, 1987, it
is submitted by the | earned counsel for the respondent that the
order only directed that in case of sale of the assets of the
company in liquidation, the dues of the ONGC shall be paid off
first. But this order was subsequently reviewed on 12th April
2004 directing that the order dated 17th October, 1997 woul d
have to be read subject to the provisions of Sections 529 and
529A of the Conpanies Act. Therefore, the secured creditors had
t wo options, ei t her to realise its securities out si de
wi ndi ng up proceedings or to relinquish its security for the
general benefit of all and prove its claimby participating in
t he I'i quidation pr oceedi ngs. The appel | ant never gave
option knowi ng perfectly well it was not a secured creditor
The judgnents relied upon by the appellants have been sought to

be di stingui shed by the | earned counsel for the respondents.

20. W have consi dered t he subm ssions nade by the | earned counse
for the parties. In our opinion, the appellant cannot claim
that the order dated 15th April, 1987 created an enforceabl e
charge on the assets of the conpany in liquidation. W are of
the opinion that the | earned counsel for the respondents are

quite right in their subm ssions that an injunction was issued

t he

any

Vs.



only to ensure that the conpany in |iquidation does not further

encunber or create charges in favour of third parties over the

12
assets of the conpany in liquidation. In our opinion, neither

the interimorder dated 15th April, 1987 nor the undertaking

gi ven pursuant thereto can be said to be a charge on the assets
of the conpany in liquidation. This Court in the case of I|ndian
Bank Vs. O ficial Liquidator, Chemmeens Exports (P) Ltd. & Os.1
whi | st considering the provisions contained in Section 125 of

t he Conpani es Act has observed as follows : -

"6. Since the prelimnary decree is assailed as being
voi d under Section 125 of the Act, it would be usefu
to read here the said provision, insofar as it is

rel evant for our purposes. It reads:

"125. Certain charges to be void against
liquidator or creditors unless registered.--(1)
Subj ect to the provisions of this Part, every
charge created on or after the Ist day of
April, 1914, by a conpany and bei ng a charge
to which this section applies shall, so far as
any security on the conpany’s property or
undertaking is conferred thereby, be void
against the liquidator and any creditor of the
company, unless the prescribed particulars of
the charge, together with the instrunent, if
any, by which the charge is created or

evi denced, or a copy thereof verified in the
prescri bed manner, are filed with t he
Regi strar for registration in the nmanner
required by this Act within thirty days after
the date of its creation

Provided that the Registrar may allow the particul ars
and instrunent of copy as aforesaid to be filed
within thirty days next followi ng the expiry of the
said period of thirty days on paynent of such
additional fee not exceeding ten tines the amount of
fee specified in Schedule X as the Registrar may
determine, if the conpany satisfies the Registrar
that it had sufficient cause for not filing the
particulars and instrunent or copy within that

peri od.

1 (1998) 5 SCC 401
13
(2) Nothing in sub-section (1) shall prejudice any
contract or obligation for the repayment of the noney
secured by the charge

(3) When a charge becones void under this section

the noney secured thereby shall imediately becone
payabl e.

(4) This section applies to the follow ng charges:

(a) a charge for the purpose of securing any



i ssue of debentures;

(b) a charge on uncalled share capital of the
conpany;

(c) a charge on any i movabl e property,
wherever situate, or any interest therein;

(d) a charge on any book debts of the conpany;

(e) a charge, not being a pledge, on any
nmoveabl e property of the conpany;

(f) a floating charge on the undertaking or any
property of the conpany includi ng stock-in-
trade;

(g) a charge on calls made but not paid;

(h) a charge on a ship or any share in a ship;

(i) a charge on goodwill, on a patent or a
Iicence under a patent, on a trade mark, or
on a copyright or a licence under a
copyri ght.

(5) to (8) * * *

7. On a plain reading of sub-section (1) it becones
clear that if a conmpany creates a charge of the
nature enunerated in sub-section (4), after 1-4-1914
on its properties, and fails to have the charge
together with instrument, if any, by which the charge
is created, registered with the Registrar of the
Conpanies within thirty days, it shall be void
against the liquidator and any creditor of the
conpany. This, however, is subject to the provisions
of Part V of the Act. The proviso enables the
Registrar to relax the period of linmitation of thirty
days on paynent of specified additional fees, on
bei ng satisfied that there has been sufficient cause
for not filing the particulars and instrunent or a
copy thereof within the specified period. Sub-
sections (2) and (3) deal with repaynent of noney
secured by the charge. Sub-section (2) provides that
the provision of sub-section (1) shall not prejudice

14

the contract or obligation for repaynment of noney
secured by the charge and sub-section (3) says that

when a charge becones void under that section
money secured shall becone payable i nmedi ately.

t he

Though as a consequence of non-registration of charge
under Part V of the Act, a creditor nmay not be able
to enforce the charge against the properties of the

conpany as a secured creditor in the event of
Iiquidation of the conpany as the charge becones void
against the liquidator and the creditor, yet he wll
be entitled to recover the debt due by the conpany on
a par with other unsecured creditors. It is also
evident that Section 125 applies to every charge

created by the conpany on or after 1-4-1914. But

where the charge is by operation of |aw or

is created

by an order or decree of the court, Section 125 has

no application.”

21. The observations made in paragraph 7, in our opinion, is a

conpl ete answer to the subm ssion nmade by

M. Paras Kuhad.

Clearly the appellant is only entitled to recover the dues at

par with other unsecured creditors. In our opinion, the order

dated 15th April, 1987, was only in the nature of

restrai nt on

the Conpany in liquidation not to further encunber any of its

assets. It did not have the effect of creating a charge



M. Kuhad in support of his subm ssion that the interimorder
dated 15th April, 1987 has to be treated as a nandate of the
Court, has relied on J.K (Bonbay) (P) Ltd. Vs. New Kaiser-|-

Hi nd Spi nni ng and Weavi ng Co. Ltd. 2 In t he
judgnent, undoubtedly it is held that "no particular form of

wor ds is necessary to create a charge and al |
necessary is that there nust be a clear intention to nmake a
property security for paynent of noney in praesenti."

af oresai d observations of this Court ought not to be read out
2 (1969) 2 SCR 866

of context. The judgnments of this Court are not to be read as

statutory instruments. The ratio of the judgnent has to be

cull ed out, keepi ng in view the facts and ci rcunst ances
involved in a particular case. The facts in that case are

noticed in paragraph 26 fromwherein the aforesaid three

I i nes have been extracted by M. Kuhad in support of his

submi ssion. W quote the relevant part of paragraph 26 of the

af oresai d judgnent which is as under:

"26....... It was argued that where an agreenent
specifies a property out of which a debt is to be
payable and is coupled with an intention to subject
such property to a charge, the property becones
subject to a charge in praesenti even though a
regular nortgage is to be executed at sone future
date. Such an intention, the | earned Attorney-Cenera
argued, was denonstrated by the agreement that (1)
the debts were to be paid out of profits and (2) the
engagenent by the conpany not to deal with its
assets. The distinction between a charge and a
nmortgage is clear. Wiile in the case of a charge
there is no transfer of property or any interest
therein, but only the creation of a right of paynent
out of the specified property, a nortgage effectuates
transfer of property or an interest therein. No
particular formof words is necessary to create a
charge and all that is necessary is that there nust
be a clear intention to make a property security for
payment of noney in praesenti. In Jewan Lal Daga v.
Ni | mani Chaudhuri, a case relied on by him the
question was one relating to an agreenent to
nortgage. Foll owing on the agreenent, a draft

nort gage was prepared which was approved by the

respondent’s solicitors, t he nort gage deed was
engrossed and even the stanp for it was paid by the

respondent. The question was whet her specific
perf or mance of t he agr eenent conpel i ng t he

respondent to execute the nortgage could be granted
bef ore accounts between the parties were nade up and
t he anount due thereunder was ascertai ned. The Privy
Counci | disagreeing with the H gh Court held that
that could be done and observed that " there was a

aforesaid

t hat is
The

15



val id agreenent charging the property wth whatever

16
sum was actually due...... and that a proper nortgage
ought to be executed to carry out these terns." In
Khaj eh Sul eman Quadir v. Salinullah certain deeds
were executed purporting to make wakfs of certain
properties in favour of the nenmbers of a Mahonedan
famly and then for charitable purposes. Later on
agreenents were executed, under one of which the
menbers of the famly agreed that allowances fixed
under the wakfs should be paid out of the incone to
naned persons of the fanmily and upon their death to
their heirs, and under the other agreement the
mut awal | i agreed that he and the future nmutawal lis
woul d pay the said all owances. The wakfs were held
invalid as creating a perpetual succession of
estates. The question was whet her the agreenents to
pay allowances also fell along with them The Privy
Council held that they did not, that they were valid
and enforceable and that the direction in the
agreenents to pay the allowances out of the incone of
the settled properties showed an intention to create
a charge. In both these decisions the Board cane to
the conclusion that there was a clear intention on
the part of the parties to create a charge in
praesenti. The argunment of the |earned Attorney-
General was that if an agreenent indicated a property
out of which a debt is to be paid and an intention to
subject it to a charge in praesenti, the court nust
find the charge. Certain other decisions were also
brought to our notice but it is not necessary to
burden this judgment with them because in each case
the question which the court would have to decide
woul d be whether the agreenment in question creates a
charge in praesenti.:......... "

22. The aforesaid observations would indicate that the court was
exam ni ng t he submi ssi ons made by t he | ear ned At t or ney
General. The effort of the Attorney General was to persuade
this Court, on the cases nmentioned in the aforesaid paragraph
that there was an agreenent which established an intention to
create a charge. A reading of the order dated 15th April, 1987
clearly shows that it firstly gives the direction to the ONGC

to continue the supply of gas at the rate of Rs.1000/- for

17
1000 cubic meter. Such a direction would be inplenented only

upon an undertaking given by the respondents that they wll

not charge encunber or alienate any asset except with the

| eave of this Court. A further direction was t hat t he
i moveabl e assets included in the respective undertaking will

be nmade avail able for discharging the respective liabilities

of t he r espondent company. The undert aki ng gi ven by t he



23.

conmpany in liquidation in this case was as under

"3. | state that Respondent No.10 Conpany undert akes
that none of i mmovable assets of the conpany will be

further charged and encunbered hereafter with effect
from15.04.1987, i.e.
Hon’ bl e Court except with the |l eave of this Hon' ble

Court.
4, I state t hat Respondent NO. 10
undert akes not to al i enate any

assets hereinafter with effect from 15.04. 1987 except

with the | eave of this Hon’ ble Court.
No. 10 Conpany further undertakes to make avail abl e

all its immovabl e assets in the event of discharging

the liabilities which may arise on account of the

di fference between the price at which all the Gas
bei ng supplied to the conpany during the pendency of
t he pr oceedi ngs in this connecti on
whi ch may be determined by this Hon ble court while
di sposi ng of the present Appeals finally.

MIIs has not identified any

whi ch woul d be nmade avail able in discharging the liabilities

in favour of the appellant. Therefore, we have no hesitation

in rejecting the subm ssion of M.Kuhad that the interim

order read with the undertaking expressed an intention to

create an enforceabl e charge of any particul ar asset of the

conpany in |iquidation.

fromthe date of order of this

A perusal of the aforesaid undertaking shows that Anbica

particul ar

24. W are of the opinion that the judgment in the case of Praga

Tool s Lt d. Vs,

Oficia

Li qui dat or of

Benga

Conpany (P) Ltd. (1984) 56 Conp. Cas. 214 (Cal) would al so not

be applicable to the facts and circunstances of this case.

M. Kuhad has relied on the foll owi ng observations:

"The fallacy in the argument of M. Mookherjee, in ny
view, is that after the passing of the order of S K
Roy Chowdhury J. (as his Lordship then was), dated
August 1, 1978, the position with regard to the
security assunmed a conpletely different conpl exion.
By that order, as | have already indicated, the claim
of the petitioning-creditor was settled at a certain
anount. A node for paynent of that noney was

i ndicated. Then there is a default clause. That
default clause contained a twin option either of
initiating a fresh winding up proceedi ng or of
executing the bal ance as a decree of court. It is
only in the event of an option being exercised in
favour of the last contingency, viz., in the event of

Conpany further
its i movabl e

The Respondent

and t he price

i nmovabl e assets
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the execution as a decree of court, that the security
whi ch was furnished pursuant to the order of R M
Dutta J. would be a security for the applicant
conpany for the satisfaction of the decree and woul d
be the security for the decree until the decreta
dues were paid. Thus, the benefit of the security in
so far as the applicant conpany is concerned is
entirely the creature of the order of Roy Chowdhury
19
J. dated August 1, 1978. This can, in ny view, by no
stretch of inmagination, be called a charge created
"by a conpany" within the neaning of Section 125 of
t he Conpani es Act, 1956, requiring registration under
t he above secti on.

It would follow, therefore, fromwhat | have said
that the question as to whether the security as
originally furni shed was regi stered under
Sectionl25 of the Conpanies Act, 1956, or not, would
be totally irrelevant for the purpose of deternining

the right of the applicant conpany after the order of
Roy Chowdhury J., dated August 1, 1978."

25. The aforesai d observations, in our opinion, would not be
applicable on the facts and circunstances of this case, as no
charge have been created in favour of ONGC by any of the
orders passed by this Court.

26. M. Kuhad has submitted t hat t he respondent s have
specifically agr eed to make t he assets avail abl e for
discharging the liability of the ONGC, this, according to M.

Par as Kuhad, was t ant anount to creating an enf orceabl e
charge. W are unable to accept the aforesaid subnission. In

the face of the directions given by this Court in the case of

O and Natural Gas (supra) wherein this Court had directed

t hat t he ONGC is at liberty to t ake i medi at e st eps to
recover the charges due fromthe respondents in the Iight of

the judgnent. This Court did not direct that in view of the

undertaki ng dated 27th May, 1987 the respondents have created

enforceabl e charge in favour of ONGC. Furthernore, it is a

20
matter of record that even the ONGC did not consider itself
to be a secured creditor. At the tinme when the Anbica MI1s
Co. Ltd. came under t he jurisdiction of t he Oficia

Li qui dator, none of the two options adverted to earlier was

exerci sed by ONGC. The plea of being a secured creditor is



clearly an afterthought. Therefore, in our opinion, the
j udgnent s render ed by t he | ear ned Singl e Judge and
Di vi sion Bench of the Gujarat Hi gh Court do not call for any

interference. The civil appeals are accordingly disn ssed.

..................... J.
[Surinder Singh Nijjar]

..................... J.
[A K Sikri]
New Del hi :
April 17, 2014.
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Hon' bl e M. Justice Surinder Singh N jjar
pronounced the judgnent of the Bench conprising
Hi s Lordship and Hon'ble M. Justice A K Sikri

The Civil Appeals are dismissed in ternms of
the signed reportable judgnent.

(VI NOD LAKHI NA) (1 NDU BALA KAPUR)
COURT MASTER COURT MASTER

(Signed reportable judgnent is placed on the file)
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