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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO(S). 2473 OF 2008

PRESI DENT, MAZDOCR SABHA MODI

G C S. WORKS ... APPELLANT( S)
VERSUS
MODI  SOAP WORKS & ORS. ... RESPONDENT( S)
ORDER

Heard | earned counsel for the parties.

The appel |l ant is questioning the correctness of the

findi ngs recor ded by t he Di vi si on Bench of

Al l ahabad Hi gh Court whereby it has affirned the order
dated 18. 10. 2005, passed by the |l earned Single Judge,
in Wit Petition No. 37815 of 1982, wherein the Md
Soap Works (respondent herein), for short 'the Unit’,
has chall enged the legality of the notice/show cause

notice dated 17.09.1992 issued by the Assistant Labour

Conmi ssi oner, Uttar Pr adesh, Ghazi abad (U P.)
r
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Vi nod Kurrar

contravention of Section 25-0 and 25-Q of
he
Dat e: 2014.10. 28
10: 08: 53 I ST
Reason:

I ndustri al Di sput es Act, 1947 (for short "t he
D.
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Act’). The notice/ show cause notice dated 17.09.1992
descri bed t he r espondent herein as a regi stered

i ndustry under the Factories Act, 1948 to which the

provi si ons of

t he I ndustri al Di sput es Act, 1947

th

fo



appl i es. The notice called upon the respondent- Unit
to file a suitable reply within 7 days as nore than

100 worknen are enpl oyed and the enpl oyer has cl osed

t he unit in whi ch appr oxi mat el y 105 wor knmen are
wor ki ng at midni ght on 04.08. 1992 wit hout obt ai ni ng
prior per m ssion of t he State Gover nnent being the
appropriate Government as required in | aw Ther ef or e,

according to the notice, the closure of the Unit by
t he r espondent wi t hout t aki ng per ni ssi on of t he
appropriate Governnment is violation of Section 25-0 &

25-Q of the I.D. Act, which is a statutory offence.

The correctness of t he aforesaid notice was
chal | enged by the respondent by filing wit petition
before the H gh Court on various grounds contendi ng
that the nunber of workmen enployed in the Unit was
only 105 i.e. | ess t han 300 and consequent |y, t he
cl osure, af fected in respect of t he Uni t did not
require to obtain any prior pernission of the State
Governnment and nor the provisions of Section 25-0 of

t he I.D. Act wer e attracted. The respondent - Uni t
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pl aced reliance on the decision of this Court rendered

in the case of Engineering Kangar Union v. Electro

Steel s Castings Ltd., (2004) 6 SCC 36. Hence, the
H gh Court, in exercise of its power, quashed the show

cause notice holding that the closure effected by the

respondent herein cannot be said to be in violation of

Section 25-0 and 25-Q of the |I.D. Act.

The correctness of the aforesaid decision of the
| ear ned Si ngl e Judge was chal | enged by the appel |l ant
before the Division Bench of the Al ahabad Hi gh Court
in Speci al Appeal No. 1375 of 2005 ur gi ng vari ous

| egal grounds. Lear ned seni or counsel for t he



appel | ant herein i nter alia cont ended
chal l enge to the show cause notice dated 17.09.1992 is

whol | y unsustai nable in | aw Per contra,
counsel for the respondents-Unit contended that the

findings and reasons recorded by the | earned Single

Judge are not erroneous in | aw. Therefore

Di vision Bench rightly affirned the order passed by

the | earned Single Judge and the sanme does not cal

for i nterference by this Court. That is
appel lant is before us seeking setting aside of the

i mpugned j udgnment and order.

Lear ned seni or counsel appearing on behalf of the
appel l ant contended that the Hi gh Court quashed the
notice dated 17.09. 1992, issued under Section 4(1) of
the U P. Industrial Peace (Tinely Paynent of Wages)
Rul es, 1981 (for short "t he Rul es’), wi t hout
bei ng any prayer to this effect, that the strength of
the worknen of the respondent-Unit is approxi mately
3000 and therefore, t he deci si on of this
rendered i n Engi neering Kangar Union (supra) does not
apply to t he facts of t he i nst ant case and
provi sions of Section 25-O of the |I.D. Act and Section
6-Wof the U P. Industrial Disputes Act, 1947 apply
mutatis nmutandis to the facts and circunstances of the
i nstant case. He further contended that the case of
the appellant is squarely covered by the decision of
this Court in the case of S.G Chemicals and Dyes
Enpl oyees’ Uni on V. Managenent , (1986) 2 SCC
Therefore, the appellant requested to set aside the
i mpugned j udgnment and sought further direction to the
Assi st ant Labour Conmi ssi oner to proceed with

matter.

t hat t he
| ear ned
t he
how the
t here
Court
t he
624.
t he



Per contra, |earned counsel for the respondent-Unit

sought to justify the inpugned order passed by the
5

Di vi sion Bench inter alia contending that the Division

Bench rightly held that undisputedly there is only 105

enpl oyees wor ki ng in t he Unit. Ther ef or e, t he
respondent - Uni t was not required to t ake prior
perm ssion of the appropriate Governnent, nanely, the

Uttar Pradesh CGovernment. The | earned counsel further

subnits that the decision on which the appellant has

pl aced the reliance is not applicable to the facts and

ci rcunst ances of the case.

In the case of S.G Chemicals (supra), this Court
after interpreting Section 25-0 and 25-K of the |I.D.
Act, has succintly laid down t he fol |l owi ng law at
Par agr aphs 23, 24 and 26, which are worthwhile to be

extracted herei nbel ow

"23. The last contention on the nmerits
whi ch was rai sed on behal f of the Conpany
was that though the Conpany might have
acted in contravention of the provisions
of section 25-0 of t he I ndustri al
D sputes Act, it nonethel ess woul d not
anount to a failure to inplement the
Settl enent dat ed February 1, 1979,
entered into between the Conpany and the
Uni on and, therefore, the act of closing
down the Churchgate Division was not an
unfair | abour practice under section 28
of the Maharashtra Act read with Item No.
9 of Schedule IV to the said Act. This
contention too found favour with the
I ndustri al Court. For r eachi ng t he
concl usion that the closing down of the
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Churchgate Division was not an act of
unfair | abour practice on the part of the
Conpany, the Industrial Court relied upon
the decision of a learned Single Judge of
the Bonbay Hi gh Court in the case of
Mahar ashtra General Kangar Uni on V.
d ass-Containers Pvt. Ltd., (1983) 1 Lab
LJ 326 (Bon). The rel evant passage in
that judgment is as follows (at page
331)



"It is difficult to accept the
submi ssi on made on behal f of
the Union that non-conpliance
with any statutory provisions
such as Section 25-FFA nust be
regarded as failure by the

enpl oyer to inplenent an award,
settlenent or agreenment. The
position might be different in
relation to certain statutory
provi si ons which are decl ared
to hol d t he field unt i
repl aced by specific provisions
applicable to certain specific
undert aki ngs. For example, the

Model St andi ng Orders may
govern a particul ar enpl oyer

and his worknmen till repul sed

or substituted by certified
St andi ng Orders specially

franmed for that enployer and
approved in the manner provided
under the statute or the rules.

Thi s woul d not i mply t hat
provi si ons such as t hose
contai ned in Section 25-FFA or

Section 25- FFF of t he

I ndustrial Disputes Act can be
hel d or deened to be a part of
the contract of enploynent of
every enpl oyee. Any such
interpretation woul d be
stretching the | anguage of item
9 to an extent which is not
justified by t he | anguage
t hereof ".
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It is not possible to accept as correct
the view taken in the said case. It is an
implied condition of every agreenent,
including a settlenment, that the parties
thereto will act in conformity with the

|l aw. Such a provision is not required to
be expressly stated in any contract. |f
the services of a workman are terminated
in violation of any of the provisions of
t he I ndustri al Di sput es Act , such
termnation is unlawful and ineffective
and t he workman woul d ordinarily be
entitled to reinstatenent and paynment of
full back wages. In the present case
there was a settlenment arrived at between
the Conpany and the Uni on under which
certain wages were to be paid by the
Conpany to its worknen. The Conpany
failed to pay such wages from Sept enber
18, 1984, to the eighty-four worknen
whose services were terninated on the
ground that it had closed down its
Churchgate Division. As already held, the
cl osi ng down of the Churchgate Division

was illegal as it was in contravention of
t he provisions of section 25-0 of the
I ndustri al Di sput es Act . Under

sub-section (6) of section 25-0, where no
application for perm ssi on under



sub-section (1) of section 25-0 is nade,
the closure of the undertaking is to be
deened to be illegal fromthe date of the
closure and the worknmen are to be
entitled to all the benefits under any
law for the time being in force, as if
t he undertaki ng had not been cl osed down.
The eigty-four worknen were, therefore,
inlawentitled to receive from Septenber
18, 1984, onwards their salary and all
other benefits payable to them under the
settlenent dated February 1, 1979. These
not having been paid to them there was a
failure on the part of the Conpany to
i mpl enent t he sai d settl enent and
consequently the Conpany was guilty of
the unfair | abour practice specified in
Item9 of Schedule IV to the Maharashtra
8

Act, and the Union was justified in
filing the conplaint under section 28 of
the Maharashtra Act conpl ai ni ng of such
unfair | abour practice.

24. It was lastly submtted that severa

enpl oyees nust have taken up alternative
enpl oynent during the intervening period

bet ween the date of the closure of the
Churchgate Division and the hearing of

this Appeal and an inquiry, therefore,
shoul d be directed to be nmade into the
anount s recei ved by them from such
alternative enploynent so as to set off

the amobunts so received agai nst the back
wages and future salary payable to them

It is difficult to see why t hese
eithty-four workmen should be put to

further harrassnent for the wongful act

of the Conpany. It is possible that

rather than starve while awaiting the

final decision on their conplaint sonme of
these workmen may have taken alternative
enpl oynent. The period which has el apsed

is, however, too short for the noneys

recei ved by such wor kmen from the
alternative enpl oynent taken by themto
aggregate to any sizeable anpbunt, and it
woul d be fair to let the worknen retain

such anount by way of solatiumfor the

shock of havi ng their services
term nated, the anxiety and agony caused

t hereby, and the endeavours, perhaps

often fruitless, to find alternative

enpl oynent .

XXX XXX XXX

26. In the result, this appeal nust
succeed and is allowed and the order
dated July 26, 1985, passed by the

I ndustrial Court, Mbharashtra, Bonbay,

di snissing the Conplaint (ULP) 1273 of
1984 filed by the appellant-Uni on agai nst
the respondents is set aside and the said
complaint is allowed and it is declared



t hat the closure of the Churchgate
9

Division of S.G Chemicals and Dyes
Trading Limted was illegal and the

wor kmen whose services were termi nated on
account of such illegal closure continued
and are continuing in the enpl oyment of

t he Conpany on and from Sept enber 18,
1984, and are entitled to receive from
the Conpany their full salary and al

ot her benefits under the Settl enent dated
February 1, 1979, entered into between
the Conpany and the appel |l ant-Union, from
Sept enber 18, 1984, until today and
thereafter regularly until their services
are lawfully term nated according to | aw.
| f any workman  whose services wer e
purported to be terminated by the closing
down of the Churchgate Division of the
Conpany has recei ved retrenchment
conpensation fromthe Conpany, the anount
of back wages will be set off against
such retrenchnment conpensation and if
after such setting off any bal ance of
retrenchment conpensation still remains,
it will be adjusted by deducting twenty
per cent fromthe periodic salary payable
to such worknen."

After carefully goi ng t hr ough t he af oresai d

judgnent and the material available on record, we are

of the considered view that the view taken by the

Di vi si on Bench t hat t he respondent - Uni t is an
i ndustrial establishnment which nust have 300 enpl oyees
to attract the provisions of Section 4(1) of the Rules
read with Section 25-0 of t he I.D. Act , to seek
perm ssion prior to closure of its Unit is contrary to
the statutory provisions laid down by this Court in
the S.G Chemcals (supra). Therefore, we set aside
t he i mpugned j udgnent and10 order and consequent |y,
al |l ow t he appeal
Ve di rect t he Assi st ant Labour Conmi ssi oner to
proceed with t he show cause notice agai nst t he
respondent and its concerned officer. We nake it very
clear that the worknen are at liberty to work out
their right for whi ch t hey are entitled to under

Section 6-W8) of the U P. Industrial Disputes Act,



1947 read with Section 25-Q(8) of the |I.D. Act, by
maki ng appropri ate application before t he
Labour Commi ssi oner for conpensati on and wages from

the date of illegal closure.

The appeal is allonwed with t he

observation, direction and |iberty.

concer ned

aforesai d

............ J.

GOPALA GODA)

................ J.
(C. NAGAPPAN)

NEW DELHI ,
OCTOBER 16, 2014
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RECORD COF PROCEEDI NGS

Cvil Appeal No(s). 2473/ 2008
PRESI DENT, MAZDOOR SABHA MODI G C. S. WORKS Appel | ant (s)

VERSUS
MODI SOAP WORKS & ORS. Respondent ( s)

(with interimrelief and office report)
Date : 16/10/2014 This appeal was called on for hearing today.

CORAM :
HON BLE MR JUSTI CE V. GOPALA GONDA
HON BLE MR JUSTI CE C. NAGAPPAN

For Appellant(s)

S. B. Upadhyay, Sr. Adv.
Kurmud Lata Das, Adv.
Kaustuv P. Pat hak, Adv.
Param M shra, Adv.
Sharni | a Upadhyay, Adv.

FSSFS

For Respondent (s)
M. Naveen Chaw a, Adv.
M. T. WMahipal, Adv.

UPON hearing the counsel the Court made the follow ng

ORDER

The appeal is allowed in terns of the signed order.

(VI NOD KUMAR) (MALA KUMAR SHARMA)

COURT MASTER COURT MASTER



(Signed order is placed on the file)



