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JUDGMENT

P. Sat hasivam J.

1) These appeals arise fromthe final judgnment and order dated

14. 10. 2003 passed by the Hi gh Court of Judicature for Rajasthan at

Jodhpur in D.B. GCvil Special Appeal (W No. 270 of 2002 and D.B

Cross Qoj ection No. 1 of 2003 wherein the appeal filed by the
appel l ants herein was disnissed and the cross objection filed by the

respondents was all owed by the High Court.

2) Brief facts:

(a) On 12.10. 1941, respondent No.1 and his brother Pusa Ram (since

expired)-his | egal representatives are on record, wer e granted
‘Bapi Patta’ No. 14 for agricultural |and neasuring about 603.16
2
bi ghas in Vill age Gevan, Tehsi | Jodhpur by t he t hen Jodhpur
Gover nnent . As the land in question was part of the catchnent area

of the feeder canal of Kaliberi canal and stone slabs which were
constructed by the respondents were obstructing the flow of water,

on 19.07.1942, at the request of the Public Health and Engi neering

Department (in short "the PHED'), Jodhpur Governnent cancell ed the

patta and renoved the stone sl abs. (b) On 05. 09. 1945, th
e

respondents cl ai med conpensati on of Rs. 37, 826/ - for t he | oss of
their land and stone sl abs. On 14.06. 1949, the State Governnent

made payment of Rs.9,377/- as conpensation to the respondents.

(c) Thereafter, in the year 1968, after a gap of about 20 years,

the respondents again clai mned conpensation of Rs.73,885/- as price

of t he af oresai d | and and stone sl abs from t he PHED t hr ough a
noti ce. The PHED passed an order dated 23.04.1969 to restore the

land in question to the respondents in lieu of conpensation anmount

sought for by them In conpliance of the said order, the possession

of 460. 15 Bighas of land was restored to them on 27.05.1969 and the

same was al so nutated in their name.

(d) On sone conpl aints being nmade, the restoration of the | and was



cancelled by the State Government on 01.05.1973. Chal | engi ng the

same, the respondents filed wit petition before the H gh Court.

The | ear ned single Judge of t he Hi gh Court, by order dat ed
24.11.1976, quashed the order dated 01.05.1973 and directed that in

case the State wants to reopen the order dated 23.04.1969, it can do

3
o) by gi ving pr oper opportunity of heari ng to t he petitioners
t her ei n. After the aforesaid judgnent, on 25.03.1978, a notice was

served on the respondents by the PHED stating that it wanted to get

the | and back fromthe respondents which had been restored to them

for its own use and order dat ed 23.04. 1969 was sought to b
e

recal | ed. It was also stated that the respondents are |liable to be

evicted fromthe land in question. The respondents filed objections

against the notice for recalling the order dated 23.04. 1969.
(e) Since the notice for recalling the order dated 23.04.1969 has

not been formally dropped, the respondents filed a suit in the Court

of Munsi f and Judi ci al Magi strat e, Jodhpur Cty, Jodhpur. T
he
Munsi f Magi strat e, by order dat ed 30. 06. 1982, decreed t he su

t
restraining the State Governnent from naking any alterations in the

contract that has come into existence in pursuance of the order

dat ed 23. 04. 1969. Notices were sent to the respondents to appear
bef ore t he Revenue M ni ster as t he Revi si on Petition f
or

cancel l ation of the plot granted in the year 1969 was pendi ng before

him The parties appeared before the Revenue M nister. By order
dated 15.12.1992, the Revenue M nister cancelled the order dated

23. 04. 1969.

(f) Chal | engi ng the order of the Revenue M nister, the respondents

filed a petition being WP. No. 1526 of 1993 before the High Court.

The | ear ned single Judge of t he Hi gh Court, by order date
d

19. 03. 2002, al l owed the sane.



(3) Agai nst the said judgnent, the State filed D.B. Cvil Specia

Appeal (W No. 270 of 2002 and the respondents also filed cross

obj ections before the Hi gh Court. The Division Bench of the High

Court, by inpugned judgnent dated 14.10.2003, disnissed the appea

filed by the State and all owed the cross objection filed by the

respondents herein.

(h) Aggri eved by the said order of the Division Bench, the State

Governnent filed these appeals before this Court by way of specia

| eave petitions.

(3) Heard Dr. Manish Singhvi, |earned counsel for the appellants

M. Di pankar Gupta, |earned senior counsel for respondent Nos. 1-6

and Ms. Bhati, |earned counsel for the intervenor.

(4) The main issue in these appeals is about the grant of 460.15

bi ghas of land on 23.04.1969 by the PHED to t he respondents herein.

As far as the remaining | and of 143 bighas is concerned, even the

Di vi sion Bench of the Hi gh Court, in the inpugned order, remtted

t he mat t er to the Revenue M ni ster. | nasmuch as t he i ssue  of
remai ni ng | and of 143 bi ghas raised by the respondents is pending

before the Revenue M ni ster, t he same is not rel evant for our
present consideration.

(5) It is the contention of the |earned counsel for the State that

the order dated 23.04.1969 about the grant of 603.16 bi ghas of |and

(i ncl udi ng 460. 15 bi ghas - t he subj ect mat t er of pr esent

proceedi ngs) was ex facie without jurisdiction as it was allotted by

the PHED on flinmsy and fallacious grounds about cancell ation of

patta way back in the year 1942 and the compensati on sought in the

year 1968. It is relevant to note that the sane was cancel |l ed way

back in 1973. I nasmuch as opportunity of hearing was not given, the

| earned single Judge of the H gh Court, by order dated 24.11.1976

renanded back to the State Governnent for deciding the matter
afresh after giving due opportunity of hearing to the respondents

her ei n.



(6) On behal f of t he St at e, it was poi nt ed out t hat it
legitimte gri evance with t he al | ot nent dat ed 23.04. 1969 by
PHED. The cancel l ati on was nmade way back in the year 1942 for

all otment made in the year 1941 on the ground of violation of |ease

condi tions. The respondent s have cl ai med huge conpensati on
construction said to have been nmade during subsistence of |ease in

the year 1949 itself and filed application for conpensation with

has

t he

for

regard to the cancellation of patta in the year 1968. According to

the State, the said application was barred by limtation and it was

also filed before wong forum i.e., the PHED, when it should have

been filed before t he Land Revenue Depart nent , whi ch is
appropriate Departnent.

(7) It is also the grievance of the State that the allotnent dated

23.04. 1969 was cancel |l ed on 01.05.1973, however, the Hi gh Court set

asi de the sane on 24.11.1976 on the Iinmted ground that there was

viol ation of natural justice and directed the State Governnent to

decide it afresh after giving opportunity of hearing. In those
circunstances, the State wants to exercise its power under the Land

Revenue Act read with the orders passed by the | earned single Judge

of the High Court dated 24.11.1976 and the Revenue M ni ster dated

15.12. 1992.

(8) It was highlighted that the judgnment of the trial Court dated

30.06.1982 is also nullity since there was no di scussion on merits

with regard to the validity of allotnment dated 23.04.1969. Though it

was poi nted out by the counsel for the respondents that it was hit

by the principle of res judicata as clarified by the counsel for the

appel lants, the principle of res judicata shall only apply if there

is discussion or finding on the sane subject matter. A perusal of
the decree of injunction that had been passed on 23.04. 1969 shows

that it did not advert to the merits of the case at all. It is also
not in di spute t hat t he subj ect matter, nanel vy, validity of

al l ot ment dated 23.04.1969 has not been gone into.

t he



(9) It is also relevant to point out that by virtue of Section 259
of the Land Revenue Act, the jurisdiction of the Cvil Court is
ousted and if any decree is passed by the Civil Court contrary to
the said provision, the same is a nullity in the eyes of |aw.

the decree is passed coramnon judice, as in the present case, then

it isanullity inthe eyes of law and it shall not operate as res

j udi cat a. Thi s proposition has been enunciated in Sabitri Dei and

O hers. VS. Sar at Chandr a Rout and O hers, (1996) 3 SCC
wherein this Court held that once a decree is held to be a nullity,

the principle of constructive res judicata will have no application

and its invalidity can be set up whenever it is sought
enforced or is acted upon as a foundation for a right even at the

st age of execution or in any col | at eral pr oceedi ng.
proposition has been reiterated in Sushi |l Kumar Mehta vs. Gobi nd

Ram Bohra (1990) 1 SCC 193.
t hat

"Thus it is settled law that normally a decree
passed by a court of conpetent jurisdiction, after
adjudi cation on nmerits of the rights of the parties,
operates as res judicata in a subsequent suit or
proceedi ngs and binds the parties or the persons cl ainmng
right, title or interest fromthe parties. Its validity
shoul d be assailed only in an appeal or revision as the
case may be. |In subsequent proceedings its validity cannot
be questioned. A decree passed by a court w thout
jurisdiction over the subject-matter or on other grounds
whi ch goes to the root of its exercise or jurisdiction
| acks inherent jurisdiction. It is a coramnon judice. A
decree passed by such a court is a nullity and is non est.
Its invalidity can be set up whenever it is sought to be
enforced or is acted upon as a foundation for a right,
even at the stage of execution or in collatera
pr oceedi ngs. "

It is also relevant to note that the order passed on 23.04.1969 was

by the PHED whereas it was the Land Revenue Department which al one

had the power under the Land Revenue Act to grant land to any

person. Thus the allotnent of Iand was al so without jurisdiction as
the PHED was not enmpowered to transfer such a huge chunk of 460. 15

bi ghas of land which is now an integral part of the city of Jodhpur

10) It is also not in dispute that the validity of the order dated

It was held in the aforesaid case

301,

to

Thi s

be



23.04.1969 has not been adj udi cat ed by any appel | at e/ revi si ona
forum and according to the | earned counsel for the State, it wants

to decide the validity of order dated 23.04.1969 on nerits and, in

that event, the respondents shall have full opportunity to put-forth

their case and objections, if any, avail able under the | aw.

rightly poi nt ed out by t he | ear ned counsel for t he St at e,
respondents cannot be conferred with such huge benefit of 460.15

bi ghas of land without any proper adjudication on nerits about the

grant of allotnent of |and. As pointed out earlier, the judgnent
and decree dated 30.06.1982 does not dwell upon the nmerits of the

validity of the allotnent dated 23.04.1969 but instead proceeds that

such allotnent on 23.04.1969 would entail the order of injunction

The | earned single Judge, on 24.11.1976, set aside the order of

cancel | ati on passed on 01.05.1973 and referred the nmatter back to

the State Government to consider it on merits. The | earned single
Judge, on 24.11.1976, has again renmtted the matter to the State

Gover nment because no opportunity of hearing was given with regard

to 460.15 bighas of |and. However, the Division Bench of the High

Court upheld the validity of order dated 23.04.1969 on the principle

of res judicata. As di scussed and observed above, the principle of

res judicata shall not apply inasnuch as neither the subject matter

of validity of allotment dated 23.04.1969 was considered on nerits

by the Munsif Court nor the decree passed by the Civil Court was

within its jurisdiction because the Land Revenue Act prohibits the

jurisdiction of the Cvil Court. This has led to the validity of
t he order dat ed 23. 04. 1969 bei ng | eft unexamn ned by the
Governnment despite orders of the | earned single Judge of the High

Court dated 24.11.1976.

(11) In view of the same, it is desirable that since the State

Governnent is going to decide the allotment of 143 bighas of land in

pursuance of the inpugned judgnent, we are of the viewthat let the

State CGovernnment may as well decide the grant of renaining 460.15

bi ghas of land allotted vide order dated 23.04.1969 in accordance

As

t he

State



with | aw. It is also to point out that even the Division Bench in

its judgnment dated 14.10.2003 has clearly recorded the fact that the

land in question was part of the catchment area for canal and stone

sl abs which were obstructing the flow of water and, therefore, "Bapi

Patta" No. 14 granting 603.16 bighas of |and was cancell ed. The
Di vi si on Bench has al so recorded the stand of the State Covernnent

that soon after "Bapi Patta" was granted, it was realized that the

same had been grant ed wrongl y because t he | and fell under t he
catchnent area of Kailana Lake and it was for this reason that

subsequently in 1942, the said patta was cancell ed and conpensati on

of Rs.9,377/- was paid to the appellants therein for stone slabs

whi ch had been renoved. Further, the Revenue Mnister, in his order

dated 15.12.1992, has clearly recorded that it came to the know edge

t hat " Bapi Patta" cannot be grant ed to t he appel l ants therein

10
i nasmuch as the aforesaid land falls within the catchnent area of

feeder canal of Kaliberi and, therefore, the patta was cancelled on

19. 07.1942. I nasmuch as the land in question was being utilized as

catchnment area of potable water, grant of "Bapi Patta" was void ab

initio and, therefore, it was cancell ed. Even the | earned single
Judge, in his order dated 19.03.2002, has recorded whil e narrating
the facts that on 09.03.1978, the Chief Engi neer of the PHED had

i ssued notices to the respondents along with others nentioning that

t he I and was falling in the feeder canal cat chnent area and,

therefore, the PHED wanted back the conmplete | and of 603 bighas.

12) We al so accept the statenent of Mangal Singh, the intervenor

t hat in t he | ar ger public i nterest no | and can be allotted or
granted if it obstructs the flow of water. The above principle has

been reiterated by this Court in several orders. We have al ready

noted the prohibition, i.e., entertaining a suit by the Cvil Court

in the Land Revenue Act. Further, the land in question belongs to
the Revenue Departnment of the State of Rajasthan and the PHED had no
jurisdiction whatsoever to restore 460.15 bighas of land in favour

of the respondents herein. It is needless to nention that while



passing fresh orders as directed above, the State Governnent has to
i ssue notice to all the parties concerned and decide the sane in

accordance with | aw

11
13) In view of the above discussion, factual materials,
| egal
i ssues considering public interest, we set aside the inpugned order
passed by t he Hi gh Court on 14. 10. 2003 and direct t he
Revenue
Department of the State of Rajasthan to decide the matter afresh as
di scussed above and pass fresh orders within a period of four nonths
from the date  of t he recei pt of this j udgnent after
af f or di ng
opportunity to all the parties concerned. Both the appeals are
all owed on the above ternms. No order as to costs.
L
(P. SATHASI VAM
.......................................... J
(H L. GOKHALE)
NEW DELH ;

AUGUST 11, 2011.
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