Af Reportabl e
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO 2681 OF 2011
[Arising out of S.L.P. (C No. 5488 of 2011]
Nar ayan Chandra Ghosh -- Appel I ant (s)
VERSUS
UCO Bank & O's. -- Respondent (s)
ORDER
Leave granted.
This appeal by the borrower is directed agai nst judgnent
f dat ed 7th Decenber, 2010 del i vered by t he Hi gh Court
Calcutta in C. O No.3608 of 2009. By the inpugned judgnent,
the H gh Court has set aside the order passed by the Debts
A Recovery Appel | ate Tri bunal , Kol kat a (for short,
e
Appel late Tribunal") in Appeal No.35 of 2009, whereby the
Appel late Tribunal, while allowing the application filed by
the appel |l ant under Section 18(1) of the Securitisation and
f Reconstruction of Fi nanci al Asset s and Enf or cenment
o
Security I nt erest Act , 2002 (for short, "the Act")
ad
exenpted the appellant from nmaki ng any deposit in terns of
second proviso to Section 18 of the Act before entertaining
the appeal against the order passed by the Debts Recovery
Tri bunal
3. Wth the consent of |earned counsel for the appellant as al so
t he respondent-bank, which is on caveat, we have heard the
matter finally at the notion hearing stage itself. Si nce the
i ssue canvassed before us is a pure question of |law, we deem
it unnecessary to state the facts giving rise to this appeal
4, Assai ling the judgnment, M. Ranjan Mikherjee has submitted

that since the Debts Recovery Tribunal had not entertained

the appeal preferred by the appellant under Section 17 of the



Act on a technical ground and the quantum of amount due from

the appell ant had not been deternined, the Appellate Tribuna

coul d not saddle the appellant with any liability of pre-

deposit under Section 18 of the Act. It is thus, asserted
that the Appellate Tribunal was justified in entertaining the

appeal without insisting on any deposit in terns of Section

18 of the Act.

Per contra, |earned counsel for the bank, while supporting

the  judgnent of t he Hi gh Court has subnitted t hat
Appel late Tribunal had failed to appreciate that the deposit

of an ampbunt in terms of Section 18 of the Act is a condition
precedent for entertai nnent of the appeal. According to the
| earned counsel, the | anguage of Section 18(1) of the Act

bei ng cl ear and unanbi guous, t he order passed by

Appel l ate Tribunal was cl early unsustai nabl e.

Thus, the short question for consideration is whether the
Appel late Tribunal has the jurisdiction to exenpt the person
preferring an appeal under Section 18 of the Act from naking

any pre-deposit in terns of the said provision?

Secti on 18, whi ch provi des for appeal to t he Appel | ate

Tri bunal, reads as under

"18. Appeal to Appellate Tribunal.--(1) Any
person aggrieved, by any order made by the Debts
Recovery Tribunal under section 17, may prefer an
appeal along with such fee, as nmay be prescribed to
an Appellate Tribunal within thirty days fromthe
date of receipt of the order of Debts Recovery
Tri bunal

Provided that different fees nay be prescribed for
filing an appeal by the borrower or by the
person other than the borrower:

Provi ded further that no appeal shall be entertained
unl ess the bor r ower has deposited with the
Appel late Tribunal fifty per cent of the anbunt of
debt due fromhim as clained by the secur ed
creditors or determined by the Debts Recovery

Tri bunal, whichever is |ess:

Provi ded al so that the Appellate Tribunal may, for



t he reasons to be recorded in witing, reduce the
anount to not |ess than twenty-five per cent of debt
referred to in the second proviso.

(2) oo

8. Section 18(1) of the Act confers a statutory right on a
person aggri eved by any order made by the Debts Recovery
Tri bunal under Section 17 of the Act to prefer an appeal to
the Appellate Tribunal. However, the right conferred under

Section 18(1) is subject to the condition laid down in the

second provi so thereto. The second proviso postul ates that °

no appeal shal | be ent ert ai ned unl ess t he bor r owner has
deposited with the Appellate Tribunal fifty per cent of the

amount of debt due from hi m as cl ai med by t he secur ed
creditors or det er mi ned by t he Debt s Recovery Tri bunal

whi chever is |ess. However, under the third proviso to the

sub-section, the Appellate Tribunal has the power to reduce

the amount, for the reasons to be recorded in witing, to not

| ess than twenty-five per cent of the debt, referred to in

t he second provi so. Thus, there is an absol ute bar to
entertai nnent of an appeal under Section 18 of the Act unless

the condition precedent, as stipulated, is fulfilled. Unl ess

t he bor r owner makes, with t he Appel | ate Tri bunal , a pre-
deposi t of fifty per cent of t he debt due from hi m or
determ ned, an appeal under the said provision cannot be

entertai ned by the Appellate Tribunal. The | anguage of the

said proviso is clear and admts of no anbiguity. It is
wel | -settled that when a Statute confers a right of appeal

whi | e granting t he right, t he Legi sl ature can i mpose
conditions for the exercise of such right, so long as the

conditions are not so onerous as to ampunt to unreasonable

restrictions, rendering the right alnmost illusory. Beari ng
in mnd the object of the Act, the conditions hedged in the

sai d proviso cannot be said to be onerous. Thus, we hold

that the requirenent of pre-deposit under sub-section (1) of



Section 18 of the Act is mandatory and there is no reason

what soever for not gi ving full ef f ect to t he provi si ons
contained in Section 18 of the Act. In that view of the
matter, no court, much | ess t he Appel | ate Tri bunal , a

creature of the Act itself, can refuse to give full effect to

the provisions of the Statute. We have no hesitation in
hol di ng that deposit under the second proviso to Section

18(1) of the Act being a condition precedent for preferring

an appeal under the said Section, the Appellate Tribunal had

erred in law in entertaining the appeal without directing the

appellant to conmply with the said nmandatory requirenent.

The argunent of |earned counsel for the appellant that as the

anount of debt due had not been determ ned by the Debts

Recovery Tri bunal , appeal could be entertai ned by t he
Appel | at e Tri bunal wi t hout i nsisting on pre-deposit, is
equal Iy fallacious. Under the second proviso to sub-section

(1) of Section 18 of the Act the anount of fifty per cent,

whi ch is required to be deposited by t he bor r ower, is
computed either with reference to the debt due from him as

clained by the secured creditors or as deternined by the

Debts Recovery Tribunal, whichever is |ess. Qovi ously, where

the amount of debt is yet to be deternined by the Debts

Recovery Tri bunal , t he bor r ower, whil e preferring appeal
5

woul d be liable to deposit fifty per cent of the debt due

fromhimas clained by the secured creditors. Therefore, the

condition of pre-deposit being mandatory, a conpl ete waiver

of deposit by the appellant with the Appellate Tribunal, was

beyond the provisions of the Act, as is evident fromthe

second and third proviso to the said Section. At best, the
Appel l ate Tribunal could have, after recording the reasons,

reduced the anmount of deposit of fifty per cent to an anount

not less than twenty five per cent of the debt referred to in

the second provi so. We are convinced that the order of the



10.

11.

t

12.

Appel l ate Tribunal, entertaining appellant’s appeal wi thout

i nsisting on pr e- deposi t was clearly unsust ai nabl e and,
therefore, the decision of the High Court in setting aside

the sane cannot be fl awed.

It is stated before us that in the notice issued to the

appel I ant under Section 13(2) of the Act, the debt due from

the appellant as on 25th Septenber, 2006 was ‘52,42, 474] - .

Since in the present case Debts Recovery Tribunal had not

det er m ned t he debt due, we direct t hat on appel lant’s
depositing with the Appellate Tribunal an anobunt of ‘15 | akhs

within a period of four weeks fromtoday, his appeal shall be

entertai ned and decided on nerits. W direct that till the

Appel l ate Tribunal takes a final decision in the appeal, the

bank shall rmaintain status quo in respect of the property of
whi ch physical possession is stated to have been taken by it.

Needl ess to add that if the appellant fails to nake the said

deposi t wi t hin t he time gr ant ed, hi s appeal bef ore

he
Appel late Tribunal shall stand dismssed and it will be open
to the respondent bank to take further steps in the matter in
accordance with | aw

The appeal stands di sposed of with no order as to costs.

(H L. DATTU, J.)

NEW DELHI ;
MARCH 18, 2011
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Petition(s) for Special Leave to Appeal (Civil) No(s).5488/2011

(From the judgenent and order dated 07/12/2010 in CO

3608/ 2009 of The H GH COURT OF CALCUTTA)

NARAYAN CHANDRA GHCSH Petitioner(s)
VERSUS

UCO BANK & ORS. Respondent ( s)

(Wth prayer for interimrelief)

Date: 18/03/2011 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE D. K. JAIN
HON BLE MR JUSTICE H. L. DATTU
For Petitioner(s) M . Ranj an Mukherj ee, Adv.

M. S. Bhowm ck, Adv.
M. S.C. CGhosh, Adv.
M

For Respondent (s) Partha Sil, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER
Leave granted.
The appeal stands disposed of with no order as to
costs.
[ Charanjeet Kaur ] [ Kusum Gul ati ]

Court Master Court Master

[ Reportable signed order is placed on the file ]



