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I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 4101 OF 2003

Dy. COUMMNR. OF | NCOVE TAX,COCHN ... APPELLANT( S)

VERSUS

MS. S T.N TEXTI LE LTD. L. RESPONDENT( S)

JUDGMENT

Thi s appeal by special |leave is directed against the

j udgenment and order of the High Court of Kerala at Ernakul am

in |.T.A 20 of 1999 dated March 14, 2002. By its aforesaid



j udgnent and or der dat ed 11th March, 2002 read with revi sed

order dated 14th March, 2002, inpugned herein, out of the two

questi ons referred to t he Hi gh Court for its opi ni on, it
answer ed t he first question in favour of t he revenue, and
directed that the second guesti on, t oget her with the

question as to whether the claimof deduction of the anount

coul d be clained under Section 37 of the Act, be considered

by the Tribunal. 1t accordingly, remtted the matter to the

Tri bunal for fresh di sposal of t he mat t er on the aforesaid

two questi ons.

The facts of the case may be briefly noticed :-

The S. T.N. (Respondent herein) is a conpany running

a textile mil. W are concerned wth the assessnent year

1991-1992. The assessee cl ai ned a deducti on of a sum of

Rs. 11, 11, 600/- which amount it had incurred for replacenent

of
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the electric control panel. The Assessing Oficer took the

view that the said expenditure was in the nature of capita

expenditure and therefore, no deduction was allowable under

Secti on 31(1) of t he I ncome Tax Act . It negati ved t he

claimof the assessee that the anmpbunt was spent on "current

repairs" and therefore, covered by Section 31 of the Income



Tax Act.

I't, t her ef or e, hel d t hat t he expendi ture was a

capital expenditure on which only depreciation was all owabl e

and accordingly, al | oned depreci ation amounting to

Rs. 2, 77,900/ - and added back t he bal ance anmount of

Rs. 8, 33, 700/ -.

The assessee went in appeal to t he Appel | ate

Conmi ssi oner who by his Order of Septenber 20, 1994 all owed

the assessee’s appeal holding that the expenditure incurred

did not represent capital expendi ture but was revenue in
nat ur e. He, t her ef or e, directed t he assessi ng of ficer to
allow the expenditure i ncurred as revenue  expenditure and

wi t hdraw t he depreciation all owed.

The mat t er went in appeal to t he I ncomre Tax

Appel late Tribunal which, by its order affirmed the findings

of the appellate authority. The mat t er ultimately cane

before the High Court at the instance of the revenue and two

guesti ons were framed for the  opinion of t he Hi gh Court

which are as follows : -

"1, Whet her, on the facts and in t he
ci rcunst ances of t he case coul d t he expendi ture
i ncurred on repl aci ng t he power panel be

consi dered as



- 3-
current

repairs entitled to deduction under

Section 31 of the Inconme Tax Act?

2. Whet her on t he facts and in t he

ci rcunst ances of the case is not the expenditure of
Rs. 11, 11, 600/ - i ncurred on

r epl acenent of electric control panel a capita
expendi t ure?"
The Hi gh Court, by its order of 11th March, 2002 set asi de
t he finding of t he Appel | ate Aut hority and t he Tri bunal to
t he ef f ect t hat t he expendi ture was i ncurred on"current
repairs". In view of this finding, the H gh Court answered
t he af oresai d question in favour of t he revenue. However ,
the matter was again brought up before the H gh Court under
the heading "to be spoken to" and the attention of the High
Court was dr awn to certain i ssues, whi ch accor di ng to t he
assessee arose for its consideration. It was submitted that
whil e answeri ng t he second question as to whet her t he
expendi ture was capital in nat ur e, t he Hi gh Court was al so
required to consider whether the expenditure did not answer
t he description of any expendi ture under Section 37 of t he
| ncone Tax Act and coul d, t herefore, be treated as revenue



expendi t ure. The Hi gh Court felt t hat in t he facts and
ci rcunst ances of t he case, t he question as to whet her t he
expendi ture fell Wit hin t he anbi t of Section 37 of t he Act
may be consi der ed by t he Tri bunal af resh al ongwi th t he
second question referred to the High Court for its opinion
Accordingly, while answering the first question in favour of
the revenue, it remtted the second
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question and the additional questi on, as to  whether t he
expenditure was one contenpl ated by Secti on 37 of the Act,
for fresh consideration by the Tribunal

M. T.S. Doabia, senior counsel appeari ng on behal f
of t he revenue submitted t hat t he Hi gh Court havi ng t aken
t he view that t he expendi ture was not one wi t hin t he
contenplation of Section 31(1) of the Incone Tax Act, ought
to have, as a consequence, answer ed t he second question in
favour of t he revenue hol di ng t he expendi ture to be a
capital expendi t ure. There was no question of consi dering
af resh t he question as to whet her t he expendi ture was one
contenpl ated by Section 37 of the Act.

e find t hat t hough t he Hi gh Court, in its earlier

or der observed t hat t he questi ons nmust be answer ed in



f avour of the revenue, t here is no discussion in the order

of t he Hi gh Court on t he second question framed for its
opi ni on. The Hi gh Court, per haps, pr oceeded on t he basi s
that in view of its answer to the first question, the second
question nust be answered in the affirmative, i.e. in favour
of the revenue.
Havi ng perused Section 37 of the Act, we are of the
view that the High Court has not committed any illegality in
remitting the matter to the Tribunal. Section 37 of the Act
deal s with any expendi ture not bei ng an expendi ture of t he

nature descri bed under Sections 30 to 36 of the Act, and not

bei ng in t he nat ure of capital expendi ture or per sona

expenditure of the assessee, |aid down or extended wholly or

excl usivel y for t he pur pose of t he busi ness or pr of essi on

be

Such expenses shal | be al | owed in comput i ng t he i nconme
char geabl e under t he head "Profits and Gai ns of Busi ness"
In view of t he finding of t he Hi gh Court it cannot

di sputed that the expenditure i ncurred in replacing the
electric panel is not an expendi ture cont enpl at ed by
Section 31 of the Act as "current repairs". The question as

to whet her it is in t he nat ure of capital expendi ture

has



not been answer ed by t he Hi gh Court. The question

therefore, arises whether it is an expenditure of the nature

contenpl ated by Section 37 of the Incone Tax Act. The Hi gh

Court has, inits discretion, remtted both these questions

to the Tribunal for fresh consideration

I'n t he facts and ci rcunst ances of t he case,

not find this to be a case in whi ch this Cour t

interfere with t he order of t he Hi gh Court. Mor eo

view of the paucity of the material before this Court, these

questi ons cannot be answer ed by this Court in this

and therefore, these questions nmust be considered afresh by

the Tri bunal

We, therefore, find no nmerit in this appeal and the

same is accordingly, dismssed.

We are inforned that the matter was remtted to the

Tri bunal by its order of 14th March, 2002 and so far no order
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has been passed. W expect t he Tri bunal to t ake

matt er with nost expedition and di spose it of as

possi bl e.

we do
shoul d
ver, in
appeal
up t he
early as
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