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I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOCS. 4453-4454 OF 2003

COVMNR. OF CENTRAL EXCI SE, MJUMBAI Appel | ant ('s)
VERSUS

SUNIL SILK MLLS Respondent ( s)

ORDER

These appeal s are directed agai nst the judgnment and
order passed by the CEGAT on 11th Novenber, 2002, exercising
t he di scretion o) far t he quantification of penal ty is
concer ned. The Conmi ssioner of Central Excise, Munbai (for
short, 'the Conmi ssioner’) as also the Tribunal held that in
t he pr esent case Rule 96-ZQ is applicable but the only
difference is that while the Conm ssioner inposed penalty of
an anount equivalent to duty, which is 100 per cent, the
Tribunal although held that it was a case of Rule 96-ZQ of
the Central Excise Rules, 1944, and was a case of penalty
and exercised its discretion in scaling down the quantum of
penal ty to Rs. 1 | ac only. The af oresai d order of t he
Tribunal is under challenge in these appeal s on which we
have heard the | earned counsel appearing for the parties.
Lear ned counsel appearing for the appellant has drawn

our attention to the provisions of Rule 96-ZQ and relying on
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the sane, he has submitted that the aforesaid provision is
mandatory in nature and, therefore, no discretion could have
been exerci sed by t he Tri bunal , as it was done in t he
present case.
We may refer to the rel evant provision of Rule 96-ZQ

whi ch are sub-Rules (3) and (5), which read as foll ows:



"(3) The amount of duty payabl e under sub-rule
(1) shall be paid, in advance, by the 5th of each
cal endar nont h.

Provi ded that the amount of duty payable for the

period from 16th Decenber, 1998 to 31st Decenber,

1998, shall be deposited on or before the 31st Day

of Decenber, 1998.

(5) If an independent processor fails to pay

the amobunt of duty or any part thereof by the date

specified in sub-rule (3), he shall be liable to,-

(i) pay the outstanding anount of duty along with

interest at the rate of twenty-four per cent per

annum cal cul ated for the outstanding period on the

out st andi ng anount; and

(ii) a penalty equal to an amount of duty

out standing fromhimat the end of such nonth or

rupees five thousand, whichever is greater

When we read sub-rule (5) of the said Rule, it gives

a clear indication that if there is any failure to pay the
anmount of duty by the date specified in sub-rule (3), the
assessee is liable to pay penalty equal to an anmount of duty
outstanding fromhimat the end of such nonth or Rs.5,000/-,

whi chever is greater. The expression 'shall’ used in the

said provision, also indicates that such a provision is

mandat ory. The sane view is also taken in the decision of
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this Court in Uni on of India and others v. Dharanmendra

Textile Processors and others (2008) 13 SCC 369.
referring to the provisions of Rule 96-ZQ in paragraph 15 of
the said judgnent, this Court considered the subnissions of

the counsel for the assessee in the followi ng manner:

"The stand of the |earned counsel for the
assessee is that the absence of specific
reference to nens rea is a case of casus omi ssus.
If the contention of |earned counsel for the
assessee is accepted that the use of the
expression 'assessee shall be |liable proves the
exi stence of discretion, it would lead to a very
absurd result. In fact in the sane provision
there is an expression used i.e. 'liability to
pay duty’. It can by no stretch of inmagination
be said that the adjudicating authority has even
a discretion to levy duty less than what is
legally and statutorily |eviable.

Whi | e concl udi ng, in par agr aph 19 of t he

judgnent, reference was nmade to the Uni on Budget of 1996-

After

sane



1997, whereby Section 11-AC of the Central Excise Act, 1944

(for short, "the Act’) was introduced. The said provision
has made the position clear that there is no scope for any

di scretion. I n paragraph 136 of the Union Budget, reference

has been made to the provision stating that the |levy of

penalty is a mandatory penalty and that in the Notes on

Cl auses also the simlar indication has been given. That
being the position, this Court finally held that the plea

that Rul es 96-ZQ and 96- ZO have a concept of discretion

i nbui It cannot be sust ai ned.

In the present case also, we are directly concerned
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with the provisions of Rule 96-ZQ So far Section 11-AC of
the Act is concerned, the scope of the said Section was
considered by this Court in Union of India v. Rajasthan
Spi nning and Weaving MIIs (2009) 13 SCC 448. That deci sion
was rendered in the context of the said provision of Section
11- AC. Al t hough, in the said decision reference was nade to
the decision in Union of India and others v. Dharanendra
Textile Processors and others (supra) but the facts remain
that in the said decision, particularly in paragraph 34,
this Court held that the decision in Dhar amendra Textil e
Processors’s case nust, therefore, be understood to nean
that though the application of Section 11-AC woul d depend
upon the existence or otherw se of the conditions expressly
stated in the section, but once the section is applicable in
a case, the Authority concerned would have no discretion in
quantifying the anbunt and penalty nust be inposed equal to
the duty deternm ned under sub-Section (2) of Section 11-A
Here is a case where Rule 96-ZQ is directly applicable and,
therefore, the three-Judges Bench squarely covers this case.
In that view of the matter, we set aside the order
passed by the Tribunal and restore the order passed by the
Commi ssioner, leaving the parties to bear their own costs.

The appeals are allowed to the aforesaid extent.
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(DR MUKUNDAKAM SHARMA)
...................... J.
(ANIL R DAVE)
New Del hi ;
April 20, 2011.
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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The appeals are allowed in terns of the signed order.

(Chetan Kumar) (Renu Di wan)



Court Master Court Master
(Signed order is placed on the file)



