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SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS

CRI' M NAL APPEAL NO. 601/ 1997

STATE OF GUJARAT Appel | ant

Ver sus

K. V. JOSEPH Respondent
(Wth Ofice Report)
W TH CRL. APPEAL NO. 602/ 1997

Date. 09.11.2000 This/These Petition(s) was/were called on
for hearing today.
CORAM

HON BLE MR JUSTI CE U.C. BANERJEE
HON BLE MR JUSTI CE K. G BALAKRI SHNAN

For the Appellant(s)
M. K N Rawal , ASG
Ms. Hemant i ka Wahi , Adv.

for the Intervenor(s): M.K N Rawal, ASG
Ms. Smita | nna, Adv. ,
M . P. Par neswar an, Adv. ,
Ms. Ani | Katiyar, Adv.

For the Intervenor(s):
M . Sanjay R Hegde, Adv.,
M. Satya Mtra, Adv.

For the Intervenor(s)
M. Vi mal Chandra Dave, Adv.

For the Respondent(s) Ex-parte

UPON hearing counsel the Court made the follow ng

ORDER
........ e Y
. SP2
Crl. Appeal No.602/1997 is disnissed and the High
Court judgnent is nodified to the extent indicated in the
si gned order.
Crl.Appeal No.601 is allowed the inpugned judgnent
is set aside.
. SP1
(Vijay Kumar Sharma) (N. Moorj ani)
Court Master Asstt. Registrar
Signed Order is placed on the file.
Reportabl e .
. PAA
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I'N THE SUPREME COURT OF | NDI A
CRL. APPELLATE JURI SDI CTI ON



CRL. APPEAL NO 601 OF 1997@@
[606006000060060000600600600600

STATE OF GUJARAT Appel | ant
Ver sus
K. V. JOSEPH Respondent
W THGD
Cccc

CRL. APPEAL NO 602 OF 1997@@
6060060060060000600600600060;

STATE OF GUIARAT Appel | ant
Ver sus
MANSURBHAI MOTI BHAI DAMOR Respondent
O R D E R@@
ccceecece
L..... oo T ... T ... T ... ... T ... ... J

The State of GGujarat is in appeal against the
judgnents of the GQujarat H gh Court in these appeals.
Whereas in Cimnal Appeal No.601/97, judgnment in its
entirety has been challenged as totally wi t hout
jurisdiction, the Crimnal Appeal No.602/1997, however,
is having a limted challenge and the mamin grievance
pertains to certain directions . For convenience sake
the Crimnal Appeal No.602/1997 is taken up first for
heari ng.
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M. K N Rawal , the | earned Additional Solicitor
General of India contended that the directions contained
at paragraph 26.1 at page 68-69 of the paperbook in
particular the last fewlines are not only unwarranted
but wholly wthout jurisdiction. For convenience sake
the same is set out hereinbel ow -

...... In fact, after registering
the offence, sanction nust be obtained
within one nonth or at the nost within two
months, and thereafter, the chargesheet

should be filed within fifteen days. | f
round about three nonths if the chargesheet
is not filed, Director Gener al

Anti-Corruption Bureau should call for



necessary explanation and take appropriate
departnental action against the concerned
Investigation Oficer and al so nust request
the concerned departnmental head to grant

sanction i medi at el y. The concer ned
sanctioning authority fromthe date of the
receipt of papers shall grant sanction

within two nonths failing which he would be
liable for the contenpt proceedings of this
Court in absence of reasonabl e expl anation

It will also be a duty of the trial court
to see that if it cone across any belated
granting of sanction and thereafter filing
of t he char gesheet, appropriate
observations are nade agai nst the concerned
officials by forwarding a copy of his
judgnent and order at the highest to
Secretary level. Incidentally, it may al so
be stated that some of the learned PPs in
charge of Corruption case do not cite
judgnent of this Court and Apex Court in
favour of the prosecution. This is too
sad!!.."

The | ear ned Addi ti onal Solicitor Genera
highlighting the initiation of contenpt proceedings in
t he absence of reasonabl e expl anation from the
sanctioning authority in the event of there being a delay
of two nonths, contended that judicial proceedings ought
not to pronpt the judicial officers to apprehend things
and pass orders on apprehensions. It has further been
contended that as a matter of fact adaptation of
procedure as above woul d not only denegrate the Judiciary
itself but the confidence reposed by the people to the
Judi ci ary woul d be shaken and resultantly a total anarchy
in the judicial system

Incidentally, it may be noticed that use of
tenperate |anguage and tolerance are the two basic
factors in any judicial approach and it is in this
perspective M. Rawal cont ended that direction as
noticed above to the trial court and use of strongest
possi ble [language as regards public prosecutors cannot
but be said to be rather unfortunate. A generalized
statenment ought not to be made since restraint is the
greatest virtue that one may expect from a Judge.

W do find sone justification in M . Rawal ' s
criticismof the judgnent.
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In this view of the matter, and since the portion
i ndi cated above is rather harsh, the sane stands expunged

from the judgnent. Save as above, we do not wsh to
disturb the finding of the court in the judgnment under
appeal . We however record our appreciation at the

gesture of the learned Addl. Solicitor General since he
hinsel f subnmitted that the rest of the order by reason of
the subsequent event should not be disturbed in any way.
The appeal is, therefore, dism ssed though however the
H gh Court’s judgnent shall stand nodified to the extent



i ndi cat ed above.

Turning attention on to the Crimnal Appea
No. 601/1997 wunfortunately however, the judgnent under
appeal is nore pathetically couched and we cannot
possi bly Iend concurrence to use of such strong | anguage
by the Hi gh Court. Signi ficantly, t he I ndi an

Adnministrative Service Oficers Association as also the
Union of India have nmade fervent appeals to this Court
for being inpleaded as parties so as to be able to
advance subnissions before this Court at the fina
di sposal of the appeal. W however are not inclined to
pass any order on such subm ssion

In order however to appreciate the contentions
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raised in this matterthe directions as contained in the
j udgnent are set out hereinbel ow -

"(1) Portion of para 4 of the
Vigilance Manual is in direct conflict with
the statutory provisions viz. sections 7
13, 17 and 19 of +the Prevention of
Corruption Act the same stands wultravires
and null and voi d.

(2) Once the proposal to grant
sanction under section 19 of the Prevention
of Corruption Act is forwarded by the
i nvestigating agency to conpet ent
authorities then to Bureau the sanme in
passi ng appropriate order beyond the period
of 2 nonths anounts to | ack of devotion to
duty and in absence of just and proper
expl anation, the concerned officer would be

Iiable not only for depart nent al
proceedings but also for the contenpt of
Court.

(3) It is declared that once the
sanction is duly accorded by the conpetent
authority under section 19 of the Act
neither Vigilance Comm ssion nor for the
purpose any other Departnent of the State
Government has any right, power whatsoever
to direct the sanctioning authority either
to reconsider or withdraw or in any other
way directing it to withdraw the
prosecution fromthe Court.

(4) The circular dated 13/6/1986
issued by the State Governnent evoking the
earlier circular dated 31st May 1986 is
ultravires and are quashed and set aside.

(5) The charge levelled against
Respondent that since he is a part and
parcel of the CGovernnent he had no business
to confront the Gover nnent . The said
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charge I evell ed by the Covernnent is
absol ut el y unf ounded.

(6) So far as the withdrawal of
prosecution is concer ned, concer ned
officers were involved in the process of
illegal wthdrawals the Chief Secretary
shal | take inmedi ate necessary departnmenta
and crimnal proceedings agai nst those
officers."

Be it noted that the judgnent under appeal was
delivered by the Appellate Bench of the H gh Court on the
basis of the letter witten by the then Incharge Anti-
Corruption Bureau and the resultant effect of which is
the declaration of para 4 of the vigilance manual as
ultra vires by reason of the sane being said to be in
direct conflict with the statutory provisions of Sections
7,13,17 and 19 of the Prevention of Corruption Act. No
notice however was sent to the Advocate-Ceneral of the
State before sucn a declaration was effected and the sane
thus can not but be termed to be not sustainable.

While it is true that corruption cases agai nst some
influential public servants ought not to be w thdrawn at
the instance of the Hone Departnent without any basis
what soever, but in our viewin ternms of the doctrine of
forum convenience the High Court by itself cannot usurp
the function in the manner as it has in the natter,
rather forwarded the sane to such of the Institutions as
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are available in the country for such inquiries. This is
a mtter of propriety rat her than convenience. 1In any
event, tinme factor also has a definite role to play in
the event the matter is to be considered by the High
Court itself. Needless to record that the arrear issue
is already very high in the agenda and if matters like
the present one are taken up by the Court then and in
that event the Court itself shoulders the responsibility
and resultantly further delay in disposals would be
i nevitble. Expedi ti ous disposal is the requirenent and
i nordi nate del ay shoul d al ways be avoi ded.

In any event, we do feel however to record that the
| anguage wused is rather strong and as noticed above
restraint and use of tenperate |anguage ought to be the
basic criteria in the judicial approach. The violation
of the principle of natural justice also have been
contended by reason of the fact that no notice was sent
in the matter for the purposes of any explanation neither
any explanation obtained. The court passes an order on
the basis of the available materials and upon affording
the reasonable opportunity of hearing and in the event
there is any deprivation in regard thereto affectation of
the cause of justice would be the effect.
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In any event by reason of the factum of the
non-availability of any opportunity to any of t he
parties, we do not feel it inclined to proceed with the
matter in any further detail. The words and phrases used
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also to say the least are not very apposite. The
judgnent thus in any event cannot be sustai ned.

In that view of the matter, this appeal is all owed.
The order under challenge is set aside.

Consi dering however, the nature of the allegation
levelled and by reason of the involvenment of high public
officials, we do feel it expedient to refer the nmatter to
the Central Vigilance Conmission for dealing with the
ei ght instances of sanction of prosecution as adunberated
in the judgnent and take appropriate steps in accordance
with law, preferably within a period of one year fromthe
date of conmunication of the order. Costs directed to be
paid in ternms of the judgment however shall not be
recover ed.

(K. G BALAKRI SHNAN)

New Del hi ,
Novemnber 09, 2000



