ZRI TEM NO 40 COURT NO. 8 SECTION | VB

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).12139/2005

(From the judgnment and order dated 23/11/2004 in CW No. 14879/2004

of The H GH COURT OF PUNJAB & HARYANA AT CHANDI GARH)

AVI NASH CHANDER Petitioner(s)

VERSUS

PUNJAB STATE ELECTRI CI TY BOARD & ORS. Respondent ( s)

(Wth appln. for c/delay in refiling SLP and prayer for interimrelief

and office report)

Date: 24/11/2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SI NHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Petitioner(s) M. R Venkataramani, Sr.Adv.

M. Narender Yadav, Adv.

M. Ranmeshwar Prasad Goyal, Adv.

For Respondent (s) M. Ruchi Gour Narula, Adv.

M. Rahul Kunmar, Adv.



M. Rajiv Nanda, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

Del ay condoned.

Leave granted,

The appeal is al | owed but wi t hout any or der as to
costs.
[ Usha Bhardwaj ] [ Pushap Lata Bhardwaj ]
Court Master Court Master

Signed order is placed on the file.

I'N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

CIVIL APPEAL NO......... CF 2006

(Arising out of S.L.P. (Civil) No. 12139 of 2005)

Avi nash Chander ... Appel | ant (s)

Ver sus

Punjab State Electricity Board, Patiala ... Respondent (s)

O R D E R

Leave granted.



The appel | ant is bef ore us bei ng aggri eved

by and

di ssati sfied with the judgnent and order dat ed 23.11. 2004

whereby the wit petition filed by the appellant herein questioning

the order passed by the appellate authority was di sm ssed:

"After considering the entire natter, the Board

to

Level Review committee has al so cone to the

concl usi on t hat no injustice has been done

petitioner. It has been observed that the charges were

| evel | ed by the Audit on the basi s of t he

indicating the rel ease of two connections in the same

pl ot/ preni ses. Ref erence is al so made to t he

dated 15. 3. 94. We are of the considered opinion that

no mani f est injustice has been caused to t he

petitioner."

In t wo separate pl ots beari ng E/ 189 and 20

separate electrical connections wer e said to have been

The question which arose for consideration was as to whether the

sai d

t wo connecti ons wer e cl ubbed. I ndi sput abl vy, t he Punj ab

El ectricity Board has fromregul ati on known as Sal es Regul ati on

for Suppl y of El ectric Energy to Consunmer s.

The

t he

record

report

M C

obt ai ned.

State

appel | ant



noved

before the Di sput e Sett| enent Aut hority (DSA) . The

appel l ant s’ premni se was i nspected by D. S A al ong with APO

Punj ab

State El ectricity Boar d and AEE[ Tech. Focal Poi nt ,

Ludhi ana on 12.5.2000. The follow ng observati ons were nade: -

" The site position was seen by DSA and
observed that the 2nd connection bearing A/c No. A
2/ 189- A/ 48 was bei ng presently used in pl ot
No. 20, Mahavi r I ndl . Conpl ex whi ch has been
effectively separated fromIndustrial unit from pl ot
no. E- 189/ Focal poi nt and no i nterm xi ng of | oad
was observed during the site checking. The neter
room of this second connection was though found
existing in the corner of plot no.E-189/Focal Point

but t he same has been separ at ed effectively by

providing full hei ght partition havi ng no  exist and
with no possibility of i nt er changi ng of | oad from
this connection to other. The L. T. Cable fromthis

connection to shed no. 20, Mahavi r I ndl . Conpl ex

has been laid on t he out er wal | faci ng t he mai n
r oad and there is no t appi ng in bet ween this L. T.
Cabl e. Bot h t he premn ses are havi ng separate

i ndependent gates."

It was further held:

"The aut hority t hus hel d t hat t hough
there is force in t he pl eadi ngs/ docunent s
pr oduced on 2.6.2000 after the case was cl osed

on 31. 5. 2000, yet t he deci sion of D. S A Al r eady

of



f axed on the basi s of proceedi ngs hel d on
31. 5. 2000, as reiterated in par a 24 above, coul d

not be reviewed suo-noto by D.S.A At this stage."

It is, however, opi ned t hat t he r enedy of t he appel | ant
was to file a review application bef ore t he Boar d Level Revi ew
Commi t t ee. Pur suant thereto and in furtherance thereof an
application was filed before t he sai d aut hority. Bef ore it t he
appel | ant i nt ended to rely upon t he few nore docunent s bei ng

reports dated 5.12.89 and 19.1.90. It was not pernmitted to do so

stating:

: The consurmer repr esent ed t hat he
shoul d not be levied difference of LS & M5 tariff
and 20% LT surcharge for t he peri od 30/ 9/ 89
to 15/3/94 because ultimately they are running
t wo separate connecti ons even now wth t he
approval of t he Boar d. However , it was
observed t hat t he char ges wer e | evied by t he
Audit vide half margin dated 2.5.93 on the basis
of t he record i ndi cating t he rel ease of t wo
connecti ons in t he same pl ot/ prem ses. The
| oad was al so checked by t he Enf or cenent on
15. 3. 94 in t he presence of consumner’s
representatives wherei n it was reported t hat
m xi ng of load of total the connections not there.
Theref ore, consuner cannot agitate on the basic

facts of the case at the



bel at ed st age. In view of the findings of t he
Enf or cenent , it was deci ded t hat di fference of
LS

& Ms tariff alongwith 3% transformation | osses

may be char ged from the consurer for t he

period of di spute i.e. 30.9.89 to 15.3.94 as per
t he char ges bei ng | evied under t he package

i ssued vide CC 33/2002 and CC 63/2002."

The  aforenmenti oned order of t he review authority was in

question before the High Court. The short question which arises

for our consideration is the extent of power of the review authority

in this behal f. The r el evant provi si ons of t he Sal es Regul ati on

bei ng Regul ation 44.2.6 reads as under

144.2.6 The appel l ate aut hority may in t he I'ight of t he

appeal , facts on record and principles of equity:

44.2.6.1 confirm reduce, enhance or annul t he

revi ewed/ ori gi nal assessnent; or

44.2.6.2 conduct a further enqui ry itself or call for a
report fromthe officers who had nade the original assessnent or
final assessnent and di spose of t he appeal in the I'ight of such

further enquiry or report; or

44.2.6.3 pass such other orders as it deens fit. Provided

that the order made shall contain the reasons thereof.



Provi ded further t hat no order adver se to t he consumner
shal | be passed wi t hout gi ving him a r easonabl e opportunity of

bei ng heard against an order to be passed in appeal."

The power of appellate authority is of w de anplitude. It

not only can pass an appropriate order on t he basi s of t he

materials on record but it, on a plain reading of the rule, can al so

allow the parties to adduce addi ti onal evi dence. Keepi ng in Vi ew

the fact that reports which were sought to be brought on records

by way of additional evidence go to the root of the matter, we are

of t he opi ni on t hat t he Revi ew Board ought to have al | owed t he

appellant to do so. We would, therefore, allow this appeal upon

setting asi de t he sai d i mpugned  judgnents and orders directing

the Review Authority to allow the appellant to file the said reports

and pass appropriate orders af resh on consi dering t he merit of

the matter and upon giving an opportunity of hearing to both the

parties.

The appeal is allowed but w thout any order as to costs.



[ MARKANDEY KATJU]
New Del hi ,

Novenmber 24, 2006.



