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CASE NO. :
Appeal (civil) 4992 of 2001

PETI TI ONER
THE MEGHALAYA STATE ELECTRICI TY BOARD & ANOTHER

Vs.

RESPONDENT:
SHRI JAGADI NDRA ARJUN

DATE OF JUDGVENT: 02/ 08/ 2001

BENCH:
M B. Shah & Dorai swany Raju

JUDGVENT:

Shah, J.

Leave granted.

Thi s appeal has been filed by the Meghal aya State Electricity
Board (MSEB for short), a board duly constituted under Section 5 of
the Electricity (Supply) Act, 1948, (hereinafter referred to as the
Electricity Act) challenging the judgnment and order dated 22.7.1999
passed by the Division Bench of H gh Court of Gauhati, Bench at
Shillong in Wit Appeal No.19 (SH) of 1998. By the inpugned
judgnent, the H gh Court set aside the judgnent of |earned Single
Judge disnmissing the wit petition filed by the respondent enpl oyee
chal | engi ng an order dated 24.7.1997 of conpul sory retirenent from
service. The learned Single Judge dism ssed the wit petition filed by
the respondents by order dated 10.8.1998 by holdi ng that the MSEB
had not franmed any regul ati ons regul ating the service conditions of its
enpl oyees and had i nstead adopted the Assam State El ectricity Board
(CGeneral Conditions of Service) Regul ations, 1960 by passing a
resolution on 17.5.1975. Simlarly, it was also open to the Board to
adopt the provisions of FR 57(b) of the Meghal aya Fundanent a
Rul es for compul sory retirement by passing resolution. He further
held that it was clear in the Ofice Menorandum dated 6.10.1989 of
the MSEB that the said Board has adopted the orders contained in the
O fice Menorandum dated 21.7.88 of the Governnent of Meghal aya
Personnel & AR (A) Departnent, for conpul sory retirenent of its
enpl oyees in accordance with FR 57(b) of the FR & SR 1984. The
| earned Judge al so held that the respondent had not nade out any case
of mala fide and there was no evidence of arbitrariness. For this he
hi nsel f perused the service records of the respondent hereinand
found that he had been given the | owest grading of D, his
performance had not been satisfactory and that he had becone a dead-
wood for the organisation

In appeal, the Division Bench of the H gh Court reversed the
j udgrment by hol ding that MSEB had no authority or power to
conpul sorily retire its enployees prior to the coning into force of the
VMBEB (Di scipline and Appeal) Regul ations 1996 whi ch were
published in the Gazette on 1.9.1997. The Court held that prior to this
date, there was no provision for conpul sory retirement except by way
of maj or punishnment. The Court further held that office menp of the
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VBSEB dat ed 10.5.1989 only adopts the procedure prescribed by the
CGovernent of Meghal aya by office nmenp dated 21.7.1988. The said
meno does not vest any power in the Governnment to conpul sory
retire its enpl oyees.

M. Bhattacharjee, |earned counsel appearing on behalf of the
respondent supported the inpugned order passed by the H gh Court
by subnmitting that the MSEB has not adopted FR 57(b) which
enpowers the CGovernment to conpulsorily retire its enployees at the
age of 50 years or after conpletion of 25 years of service. He also
submitted that without fram ng any regul ations, only by passing
resol uti on, the MSEB cannot |ay down the service conditions of its
enpl oyees.

For appreciating this contention, we would first refer to the
resol ution No.6 dated 10.5.1989 passed by the MSEB whi ch reads
thus: -

Resol ution No.6 (10.5.1989) The Board went

through the Govt/s O M No.PER 218/ 75/106dat ed
21.7.1988 concerning the premature retirenment of Govt.
servants under F.R 57(b). ~All the nenbers of the Board
agreed that the CGovt.s order are based on sound policy
and felt that the same shoul'd be inplenented in the
MBSEB. Accordingly, ‘the menbers decided to adopt the
above O M with changes in the nanes of the nmenbers of
the Review Conmittee.” The Board shoul d have its own
Conmittee to be constituted by the Chairman of the
Boar d.

The revi ew shoul d be carried out i mediatel y. The
Revi ew Committee i s constituted.

Thereafter, Ofice Meno dated 6.10.89 was i'ssued by the
MBEB adopting the Ofice Meno dated 21.7.88 of the Govt. of
Meghal aya whi ch reads as under: -

The question of retiring a Boards enpl oyee by

gi ving hinf her notice not less than 3 nonths in witing or
3 months pay and al |l owances in |ieu of such notices after
he/ she has attained 50 years of age or has compl eted 25
years of service, whichever is earlier, if it serves the
interest of the Board has been under consideration for
sone tinmes. The Board in its neeting held on the 10th
May, 1989 after a very careful consideration decided to
adopt the orders contained in the Govt. of Meghal aya,
Personnel & AR (A) Departments O fice menorandum

No. PER. 218/75/106 dated 21.7.88, a copy of which is
enclosed and to cone into force with imedi ate effect.

Inline with the orders above, a Review Committee is
constituted to consist of the follow ng nmenbers:

1 Chairman, M S. E. B. - Chairman of the Conmittee
2. Chief Accounts Oficer)

3. Chi ef Engineer (E) ) Menbers. The Chi ef

4. Chief Engineer (O ) Personnel O ficers shal
5. Chief Personnel Oficer) al so act as Menber - Secy.

In order to ensure that the reviewis carried out regularly,
all the Heads of offices are required to naintain a register
of the Boards enpl oyees who are due to attain the age of

50 years or are due to conplete 25 years service, as the
case may be. The register should be scrutinised at the

begi nni ng of every quarter and the revi ew undertaken
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according to the followi ng schedul e:

Quarter in which Cases of Govt. servants who have
reviewis to be attained fifty years of age or conpleted
made twenty five years of service, as the

case may be, in the quarter indicated
bel ow t o be revi ewed.

1. Jan.to March October to Decenber of the previous
year.

2. April to June January to March of the sane year
3. July to Sept. April to June of the sane year
4. Cct. to Dec. July to Septenber of the sane year.

Al the Heads of O fices are also required to ensure a
regul ar subm ssion of a quarterly report of cases
requiring decision in the nmatter of premature retirenent
to the Menmber Secretary of 'the Review Conmittee with

a copy to his superior Oficer and the Head of the
Depart ment concerned. ~ Even'if there is no case for
consi deration of such enployees, a Nil report should be
subm tted.

The above instructions should be strictly adhered to.
Sd/ -
(Snt. L. Phookan)
Secretary, 6.10.89.

It is thus clear that what has been adopted in connection with

conpul sory retirenent is the Office Menp dated 21.7.88 of the Govt.

of Meghal aya. 1984. A close reading of the Ofice Meno dated
21.7.88 indicates that in the light of the power vested in the
Government under F. R 57(b) of the Meghal aya FSR, 1984, the
Government constituted a Review Commttee to consider the cases of
premature retirenent of Govt. servants under F. R~ 57(b). Relevant
part of the Office Menp dated 21.7.88 reads as under: -

Sub: Premature retirement of Governnent servants
under F.R 57(b).

The undersigned is directed to say that under F.R

57(b) of the Meghal aya Fundamental & Subsidiary

Rul es, 1984, the appropriate authority may, if he is of
the opinion that it is in the public interest to do so, retire
a Governnent servant by giving himnotice of not |ess
than three nonths in witing or three nonths pay and

al l owances in lieu of such notice after he has attained
fifty years of age or has conpleted twenty-five years of
service, whichever is earlier. The term appropriate
authority referred to above neans the authority which
has the power to make substantive appointnent to the
post or service from which the Governnment servant is
required to retire.

The above rule, commonly referred to as the rule

of premature retirenment, is based on sound policy and is
nmeant to subserve public interest. The object of the
above rule is to weed out (1) Govt. servants of doubtfu
integrity; (2) Govt. servants who have outlived their
utility and have becone inefficient or ineffective; and (3)
Covt. servants whose physical and mental condition is
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such as to nmake themincapabl e of further satisfactory
servi ce.

In order to achieve the objective nentioned above,

the State Govt. is pleased to constitute a Review
Conmittee for each and every departnent of the Govt. to
consi der the cases of premature retirenent of Govt.
servants under FR 57(b) as recommended by the

Appoi nting Authority on the basis of C R dossiers and
ot her reports/docunments nmade available to it, and
consisting of the follow ng officers:

1. Shri J.M Phira, |.A S Chai r nan
2. Shri H N Mokherjee; |.AS ... Menber

3. Shri WMS. Pariat, |IAS Menber .

4. Special Secretary/ Secretary/

Addl . Secretary of the
Deptt. Concerned.

Wiere the appointing authority is satisfied that a
CGovt. servant who has attained fifty years of age or has
conpl eted twenty-five years service has ceased to take
any interest in his wrk or has becone ineffective or
i nefficient or whose physical or nmental condition is such
as to make himincapable of further service or whose
integrity is in doubt, such persons should be considered
for premature retirenment under F.R-57(b). A list of such
persons with their service records and character Rolls
together with the recommendation of the Appointing
Authority that they may be prematurely retired under
F.R 57(b) should be sent to the Menber Secretary of the
Revi ew Committee of the Departnment for the purpose of
pl aci ng of such cases for consideration of the Review
Conmittee. The Special Secretary/ Secretary/Addl .
Secretary of the respective Deptt. (in his capacity as
Menber Secretary) should ensure that such cases are
pl aced before the Review Conmittee for consideration as
early as possible. Since premature retirement is sought to
be made purely in public interest, the Review Comm ttee
shoul d not have any hesitation in deciding such cases on
nmerits.

In order...quarter.

Sd/ - V. Ranakri shnan
Chief Secretary to the Govt. of
Meghal aya

The af oresaid Gover nment Menorandum begins with the

subj ect Premature retirenent of Government servants under FR

57(b). By passing a resolution, MSEB has adopted the said Meno.
This woul d nean that MSEB has adopted power and procedure for

conpul sory retirenent. Further, the Governnment Meno itself

provi des that where appointing authority is satisfied that a
Covernment servant who has attai ned 50 years of age or has

conpl eted 25 years service and has ceased to take any interest in his
wor k or has becone ineffective or inefficient or whose physical or
nmental condition is such as to nake himincapable of further service
or whose integrity is in doubt, such person should be considered for
premature retirenment under FR 57(b). Once that part of the
CGovernment Menmo is adopted by the MSEB, it would be totally
unjustifiable to hold that the MSEB has not adopted the power of
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conpul sory retirenent as provided in FR 57(b). It appears that the
Hi gh Court has not conpletely referred to the aforesai d Gover nnent
Meno. Further, the resolution no.6 quoted above specifically
mentions that all the nmenbers of the Board agreed that the
Covernments order concerning the pre-mature retirement of

CGovernment servants under F.R 57 (b) is based on sound principles
and felt that the sane should be inplenented in the MSEB and it was
decided to issue office menp accordingly and to constitute a revi ew
conmittee. Hence, in our view, the reason given by the H gh Court
that the MSEB has not adopted the power of conpul sory retirenent

by passing the aforesaid resolution is without referring the resolution
passed by the Board and the office memp issued by the governnent.

Further, it is to be stated that MSEB in its neeting held on
21.3.1975 decided to adopt A S.E B. (Ceneral Conditions of Service)
Regul ati ons, 1960 of the old Assam State Electricity Board. That
woul d mean that MSEB has not franed its regul ati ons but by passing
a resolution it had adopted the regul ations framed by the ASEB. The
sai d Regul'ati ons admttedly did not contain provision for compul sory
retirement of its enployees at the age of 50 years or after conpletion
of 25 years of service. Hence, the Board by passing a resolution no.6
has adopted the powers of pre-mature retirement of its enpl oyees.
Adoption of the regulations framed by the ASEB contai ni ng ot her
service conditions was by passing a resolution by the Board. Sane
procedure was adopted by the Board in adopting the provisions for
conpul sory retirenent. Therefore, it cannot be said that the Board
has framed any regul ation which is contrary to regul ations framed
under Section 79 of the Act.

Learned counsel M. Bhattacharjee next contended that in

absence of any regulation framed by the MSEB under Section 79(c) of
the Electricity Supply Act governing the service conditions of its
enpl oyees or for compul sory retirenment before superannuation, it was
not open to the MSEB to issue the impugned order and that service
condi tions could not be prescribed by the Board by passing resol ution.
For appreciating this contention, we would refer to Sections 15 of the
El ectricity Act which reads as under: -

15. Appoi nt rent of staffThe Board may

appoint a Secretary and such other officers and

enpl oyees as may be required to enable the Board to

carry out its functions under this Act:

Provi ded that the appointnment of the Secretary
shal | be subject to the approval of the State
Gover nent .

Further, Section 78 (A) provides that in discharge of its function, the
Board shall be guided by such directions on questions of policy as

may be given to it by the State Governnment. Section 79 enmpowers the
Board to make regul ations. Relevant part of Section 79 reads thus:

79. Power to make regul ati onsThe Board
may by notification in the Oficial Gazette nake
regul ati ons not inconsistent with this Act and the rules
nmade t hereunder to provide for all or any of the
following matters, nanely: -

(a) (D)

(c) the duties of officers and other enployees of the
Board, and their sal aries, allowances and ot her
condi ti ons of service;

(d) (k)
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Provi ded that regul ati ons under clauses (a) (d) and

(jj) shall be made only with the previous approval of the
State Covernment and regul ati ons under clauses (h) and
(i) shall be made with the concurrence of the Authority.

As per section 79(c), MSEB may frane regul ati ons not
i nconsi stent with the provisions of the Act and the Rul es providing for
the duties of officers and other enployees of the Board and their
sal ary, allowances and other conditions of service. It is to be stated
that this is an enabling provision. The MSEB may frame regul ations
as provided in section 79 (c) of the Act, but in the absence of any
regul ati ons, the MSEB can | ay down service conditions by
adm ni strative order/instructions. Section 15 of the Act enpowers the
Board to appoint its enployees as nay be required to enable the
MBEB to carry out its functions under the Act except the Secretary
who is to be appointed with previous approval of the State
CGovernment. The power to |ay down service conditions by
regul ations is expressly conferred upon the MSEB, so it has power to
prescribe service conditions. Section 78A al so provides that except on
guestion of policy for which the State Government has issued
directions, the Board is entitled to discharge its functions prescribed
under the Act which would include appointnment of staff to enable it to
carry out its functions and also | ay down service conditions. Hence, if
there are no rules/or regulations pertaining to service conditions of its
enpl oyees, same coul d be prescribed by adninistrative order and such
power of the enployer which is a statutory corporation would be

i mpli ed.

Dealing with the simlar provisions, this Court in Mysore State

Road Transport Corporation vs. Gopi nath Gundachar Char [(1968)

1 SCR 767], U. P. State Electricity Board, Lucknow etc. vs. City

Board, Mussoorie and Others [(1985) 2 SCC 16] and V.

Bal asubr amani am and ot hers vs. Taml Nadu Housi ng Board and

others [(1987) 4 SCC 738] rejected the contention that the

Boar d/ Cor porati on has no such power to |lay down conditions of

service by passing a resolution. (In the case of U P. State Electricity
Board (supra), the Court dealt with a contention that in the absence of
any regulation framed by the Electricity Board under Section 79(h) of
the Act regarding the principles governing the fixing of Gid Tariffs, it
woul d not be open to the board to issue the notification fixing the grid
tariffs. Section 46 of the Act provides that a tariff to be known as the
Gid Tariff shall in accordance with any regul ations made in this

behal f be fixed fromtine to tine by the Board in respect of each area
for which a scheme is in force. The Court observed that Section 46

does not say that no Gid Tariff can be fixed until such regul ations are
made. It only provides that the Gid Tariff shall be in accordance wth
any regulations made in this behalf and if there were any regul ati ons,
the Gid Tariff should be fixed in accordance with such regul ati ons

and nothing nore. Fram ng of regul ations under Section 79(h) of the

Act cannot be a condition precedent for fixing the Gid Tariff. The
Court also referred to the decision in CGopinath Gundachar Char

(supra) which was a case arising under the Road Transport

Cor poration Act, 1950. Under Section 14 of that Act a Road

Transport Corporation was entitled to appoint officers and servants as
it considered necessary for the efficient performance of its functions.
Under Section 34(1) of the Road Transport Corporation Act, 1950 the
State CGovernnent had been enpowered inter alia to issue directions

to the Road Transport Corporation regarding recruitment, conditions

of service and training of its enployees. Under Section 45(2)(c) of
that Act, the Road Transport Corporation was enpowered to nake
regul ati ons regarding the conditions of appointnent and service and

the scal es of pay of officers and servants of the Corporation other than
the Chief Executive O ficer, General Manager and the Chief Accounts
Oficer. No regulations were franed under Section 45(2)(c) of that
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Act. It was contended that the Corporation could not appoint officers
and servants referred to therein or nake any provision regarding their
conditions of service until such regulations were made. This Court
rejected the said plea by holding that:

until such regulations are framed or directions
are given, the Corporation may appoint such officers or
servants as may be necessary for the efficient
performance of its duties on such terns and conditions as
it thinks fit.

In case of V. Bal asubramani am (supra) the Court consi dered

simlar provisions of T.N. State Housing Board Act, 1961. Section 16
of the said Act enpowered the Board to appoint a Secretary, a

Housi ng Board Engi neer and such other officers and servants as it

consi ders necessary for-the efficient performance of its functions.
Section 17 of the Act provided that the rermunerati on and ot her
conditions of service of the said officers and servants of the Board
shal | be such as may be prescribed by regul ations and Section 161

provi ded that the Board may by notification nake regul ati ons not

i nconsi stent with the Act and the rul es nade thereunder, for the
purpose of giving effect to the provisions of the Act. After referring
to the decision in Mysore State Road Transport Corporation (Supra),

the Court held that until appropriate regul ations were published by the
Board in accordance with Section 161 of the Act, power could be

exerci sed by the Board in accordance with its own resolution. The
Court further held that in the absence of clear words, it is difficult to
impute to the legislature the intention that the Corporation would have
no power to appoint officers and servants and fix the conditions of
service unless the regul ati ons under Section 45(2)(c) are franed.

In view of this settled | egal position, MSEB which is
enpowered to nmake appoi ntnent of its officers and enpl oyees and
frane statutory regul ations |aying down its service conditions, has
power until the regulations are franed, to | ay down service conditions
in exercise of its admi nistrative power by passing resolution

In the result, the appeal is allowed and the inmpugned order
passed by the Hi gh Court in Wit Appeal No.19(SH) of 1998 is
guashed and set aside. There shall be no order as to costs.

..... J.
(M B. SHAH)

J.
( DORAI'SWAMY RAJU)

August 2, 2001.
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