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Leave granted. This appeal is directed agai nst an order passed by the

Di vi sion Bench of the High Court of Judicature at Bonbay in Crininal Appea
No. 727 of 1999 whereby the H gh Court has confirned the conviction and
sentence of the accused appellant under Section 302 read with 34 of Indian
Penal Code and sentenced himto suffer inprisonnent for |life each and to
pay a fine of Rs. 5,0007 each, in default to suffer rigorous inprisonnment -
for six nonths each. He was al so sentenced to suffer rigorous inprisonnment
for three nmonths each and to pay fine of Rs. 5007 each, in default to
suffer sinple inprisonnent for six nonths under Sections 504 and 562 read
with 34 of Indian Penal Code. Aggrieved against the order passed by the
Bonbay Hi gh Court this appeal was fil ed.

Brief facts giving rise to this appeal are-that on 11.4.1998, Mhendra

Vi shwasrao Bhatge (PW), Prashant (deceased) and Uttam Kurmar had their

di nner at Maruti Hotel in Laxminpuri. After their dinner, they returned to
Azad Chowk. PW-1 and deceased sat on the steps in front of one shop styled
as "Shanti Plywood". Meanwhile, Utamleft the spot. Vijay Bapusaheb Piste
(PW2) and Bandu @Vijay Dynandeo Gata (PWB) were sitting inside of one
cenent godown nearby. Meanwhil e, Jagdi sh Prabhakar Babar (Al), Kishore
Eknat h Ni kam (A2) and Arun Hul swar (A3) cane fromthe side of CGhate
Hospital . Al was on scooter whereas A2 and A3 were on notorcycle. They were
proceedi ng towards Bi ndu Chowk. Wen they saw the deceased and PW. -

conpl ainant sitting on the steps of ‘Shanti Plywood’ they came back towards
them and Al gave a call to the deceased asking to cone near him Deceased
reached near Al. They had a di scussion anong thensel ves and thereafter the
di scussion turned into exchange of hot words and they started to give
abuses to each other. PW tried to separate the quarrel and persuaded not
to quarrel with the deceased. Meanwhile PW2 and PWB who were sitting in the
godown cane out after hearing the |oud voice of quarreling of Al. Al took
out a knife fromthe side of his waist and rushed towards deceased to give
hima bl ow of the sane. To avoid such fatal m shap PW2 and PWB rescued the
deceased fromthe attack of the Al and they could succeed in pushing the
deceased fromthat place. Then the PW rushed to the godown to get sone
hel p but he found none. He took an electric tube and a piece of bamboo from
the godown. He canme out with the electric tube and pi ece of banboo fromthe
godown. Meanwhil e, he found that the quarrel has shifted before the Aud

Pan Shop. PWL. conpl ai nant was about to reach near Al, Al gave a knife bl ow
in the abdomen of the deceased and A2 and A3 were standing on the spot.
VWhen other witnesses tried to intervene A2 took out knife and threatened
that they should keep away and not to interfere in the incident. Meanwhil e,
deceased fell down on the ground. PW inmredi ately brought rickshaw from

Bi ndu Chowk. Meanwhile, Al gave a blow of knife in the abdonmen of the
deceased and on the other parts of the body. PW - conpl ai nant also gave a
bl ow of electric tube on the head of Al and al so with banboo on his back

Al also received injury on his head and other parts of the body. Meanwhil e,
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PW3 also tried to snatch the knife from A2 who had threatened himnot to
rescue the deceased. He al so sustained injury on the nmiddle finger of the
hand. Meanwhil e PW2 sought help and on his call one Suryavanshi also cane
on the spot. Rickshaw was brought by the PW.- conplainant. Thereafter al
the three accused persons ran away fromthe spot. The deceased was brought
to the CP.R Hospital. He was attended by PW14 - Dr. Nal avade but the
deceased succunbed to the injuries. Thereafter the report was sent to the
police. Post nortem of the dead body was done. The case was registered
agai nst the accused. The accused were arrested and knives were recovered
fromtheir possession. Police after conpletion of the investigation filed
the chall an agai nst the three accused persons.

Prosecuti on produced necessary evidence and the | earned Sessions Judge
after due trial found the accused Al and A2 guilty of offence punishable
under Sections 302, 504, 562 read with 34 of |ndian Penal Code and
sentenced themto suffer inprisonnment for life as aforesaid. However, the

| ear ned Sessions Judge acquitted A3 - Arun Vilas Hul aswar because he was
simply present on the spot and wss not found guilty. The |earned Sessions
Judge held that nere presence of this accused is not sufficient to hold him
gui Ity under Sections 302, 504, 506(2) read with 34 | PC.

Agai nst this order the appeal .was preferred before the Hon ble H gh Court.
The | earned Division Bench of the Bombay H gh Court confirned the

convi ction and sentence of both the accused persons aforementi oned. Hence,
the present appeal 'by A2 only.

Learned senior counsel for the appellant submtted that in the present case
Section 302 read with 34 IPCis not attracted so as to hold accused
appel l ant guilty.

Lear ned seni or counsel has assail ed the judgnent of the Bonbay H gh Court
and took us to the evidence and tried to persuade us that in the present
situation Section 34 cannot be invoked so as to convict the appellant.
Learned counsel submitted that the appellant was only standing and tried to
prevent the other persons not tointervene in the matter. That cannot be
said to be sufficient so as to attract Section 34 of Indian Penal Code, for
convi cting the accused appel | ant under Section 302 read with 34 of Indian
Penal Code.

In support of this contention |earned senior counsel invited our attention
to the follow ng deci sions:

(i) [2002] 8 scC 16
[ Par shuram Si ngh v. State of Bihar]
(ii) [2001] 4 scC 193
[Mthu Singh v. State of Punjab]
(iii) [2005] 3 sccC 277
[Idrish Bhai Daudbhai v. State of QGujarat]

In all these three cases, there was an exhortation, this Court did not find
the exhortation sufficient to attract Section 34 | PC and convicted the
accused on the basis of their individual action. But all these cases cannot
provi de any assistance as there is no question of exhortation in the
present case. The intention of the accused appellant is clearly evident by
his own action and as such Section 34 is attracted.

We have heard | earned counsel for the parties and perused the record. W
need not to repeat the detail factual aspect in the natter because both the
courts bel ow have found that the incident did take place and the accused
appel lant tried to stop the other witnesses to save the deceased from being
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attacked by Al- Jagdish. In the present case as per the statenents of PW
1, 2 and 3 it is nore than evident that all the three accused were goi ng on
scooter and notorcycl e when they saw deceased - Parshant and PW -

conpl ainant sitting at the steps of shop ‘Shanti Plywod they cane back
and Al - Jagdi sh called the deceased and then certain exchange of hot words
took place and ultimately converted into a serious attack by Al - Jagdi sh
with the knife on the deceased. The injuries ultimtely caused death of the
deceased - Parshant. Statenments of PW 1, 2 and 3 squarely hold Al -
Jagdi sh responsi ble for causing knife blows to -the deceased. But when the
accused appellant and A3 were both present on the spot and when PW3 tried
to intervene in the matter he was prevented and sustained injuries with the
kni fe.

A perusal of the statenments of all PW 1, 2 and 3 shows that there is no
manner of doubt that accused appellant in furtherance of the common
intention of the AL -~ Jagdish tried to prevent PW 2 and 3 fromintervening
in the matter. So nuch so that PW3 who wanted to intervene, effectively
was prevented by causing knife injury by accused appellant. Therefore, this
conduct of the accused appellant is sufficient to attract Section 34
because he acted in furtherance of comron intention of accused A-1. Looking
to the facts of the present case there remai ns no nanner of doubt that
accused appellant was acting in furtherance of common intention and
prevented PW 2 and 3 to save deceased. He facilitated the comm ssion of
the of fence in furtherance of common intention of Al - Jagdish in

comm ssion the nurder of the deceased -Parshant. Therefore, Section 34 is
attracted in the present case and the accused appellant was rightly

convi cted under Section 302 read with Section 34 of |PC

Hence, we do not find any nerit in this appeal and the sane is di sm ssed.




