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JUDGMENT

D.K. JAIN, J.:

1. These appeal s, by speci al | eave, are directed agai nst t he
judgnents and orders delivered by the H gh Court of Judicature at
Al l ahabad, reversing the orders passed by the Sal es Tax Tri bunal
Meerut, (for short "the Tribunal"). In the first set of appeals
(No. 2344-2347/2004) the Tribunal had affirned the | evy of penalties
on the respondent, under Section 10(b) read with Section 10A of the
Central Sales Tax Act, 1956 (for short "the Act") whereas in the
second set (appeals No. 6382-6383/2004), the Tribunal had set aside
the Il evy of penalties under the said Section on the appellant. Since
the appeal s raise a common question of law, it would be convenient
to di spose themof by this single judgment.
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2. Shorn of unnecessary details, t he facts essenti al for
t he

adj udi cation of these appeals are:

C. A Nos. 2344-2347 of 2004

The respondent (hereinafter referred to as "the dealer") is
regi stered under Section 7(2) of the Act and since the year 1977-78
is engaged in t he busi ness of manufacture and sal e of Handl oom

fabrics.



The deal er was authorized to issue Form*‘C on the inport of

cotton and cotton yarn as raw materials. It is not in dispute that

t he deal er had i mported cotton wast e, pol yt hene, sutli and

t at

agai nst Form ‘C in or der to avai | t he benefi t of payment
of

concessional rate of Central Sal es Tax.

On 15th Cctober 1985, the revenue issued a notice
to show cause as to why penal ty under Section 10(b)
Section 10A of the Act should not be inposed on themfor using Form

‘C for t he pur chase of itenms whi ch wer e not
eir

certificate of registration. Inmediately on the issuance of the said
notice, dated 15th Cctober 1985, the deal er applied for anendrment of
the certificate of registration for inclusion of "cotton waste" in

the certificate. The said anendnent was granted on the sane day.

In reply to the show cause notice, the deal er pleaded that they

were under a bona fide belief that "cotton" included "cotton waste",

and thus there was no false representation on their part.

to the deal er

read with

covered by

However,

not bei ng convi nced with the reply, sonetinme in January 1986, the

Assessi ng Aut hority i mposed penal ty on t he deal er
10(b) read with Section 10A of the Act anobunting to Rs. 18, 840/ -;

Rs. 63, 822/-; Rs.55,111/- and Rs.51,141/- for all the four assessnent
years in questi on, Vi Z. 1979- 80, 1981- 82. 1982- 83
respectively, for making fal se representation in respect of purchase

of tat, sutli, polythene, cotton waste, and jute.

The first appeals preferred by the dealer were disnissed by the
Assi st ant Conmi ssi oner (Judi ci al) by t wo separate
aggrieved, the dealer filed four separate second appeals before the

Tri bunal

It appears that in the neanwhile, by an order dated 30th Apri
1987, t he Tri bunal , in Second Appeal Nos. 243 of
assessnent year 1977-78; 242 of 1986 for assessment year 1978-79 and

550 of 1986 for assessnent year 1980-81, set aside the order of

under Secti on

and 1983- 84

orders. Bei ng

1986 for t he

th



penalty on purchase of cotton waste on the ground that no objection

was raised by the revenue for the previous years, and therefore, the

i ssuance of Form*‘C for the purchase of said comobdity was a bona

fide error on the part of the dealer and it did not involve fal se
representation. In relation to ot her commodi ti es, t he

remanded the matters for re-fixation of penalty. However

Tri buna

when

appeal s for t he pr esent assessnent years wer e t aken

notwithstanding its earlier orders, the Tribunal vide order dated

22nd January 1991, affirmed the orders levying penalty, inter-alia

observing that for the purposes of sales tax, cotton and cotton

waste are two different cormmodities and the fact that the deal er had

deliberately used Form‘C to inport itens |like cotton waste, sutli

tat etc., established that the deal er had inported the goods by

maki ng a fal se representation and had t aken t he benefi t
concessional rate of tax unauthorizedly. According to the Tribunal

these circunstances proved the mala fide on the part of the deal er

Finally, distinguishing its earlier orders on the ground that in

those cases, the matter was remanded and it remained unclear as to

how the matter had pr oceeded further; t he Tri bunal reduced

anount of penalty inposed.

of

t he

Bei ng di ssati sfied with t he or der of t he Tri bunal , dat ed

22nd January 1991, the dealer filed Sal es Tax Revisions before the
H gh Court of All ahabad. The only dispute which was put in issue in
these revisions was with regard to the levy of penalty for use of

Form*‘C on the purchases of cotton waste.

As stated above, by the inpugned judgnent the H gh Court has

all owed the revision petitions, inter alia, observing:

"Cotton" and "Cotton Waste" are two different comodities
known to Sal es Tax Laws. However, there is not nuch
distinction fromthe point of view of ordinary people. The
applicant is a registered deal er since the assessment year
1977-78 and has been naki ng purchases of "Cotton waste"
and issuing Form C thereof since then. The depart nent

earlier than 15th COctober, 1985 raised no objection. This

up,



as was subnmitted by the | earned counsel for the applicant

is very relevant circunstance for determ nation of the

question "false representation” occurring in Section 10(b)

Of the ACt. ... . .

When Tax Laws are so conpl ex the adninistration should
proceed specially in the penalty matter fromthe view of
ordinary citizen who is always willing to conply with the
conditions of |law. The assessee as soon as it came to know
about its (sic) fault filed application for anendnment of
registration certificate. Sonme fault was on the part of
the departnent also for maintaining silence over the
peri od of about eight years."

C. A Nos. 6382-6383 of 2004

The appell ant herein (hereinafter again referred to as "the
deal er") was carrying on the business of manufacture and sal e of oi

and oil cakes and was registered under Section 7 of the

Act . It
appears t hat during t he assessnent
pr oceedi ngs rel ating to t he

assessnent years 1985-86 and 1986-87, the Assessing Authority found
that the dealer had issued Form*‘C for the inport of oil seeds from
outside the State and had availed of the benefit of concessiona

rate of tax by issuing Form‘C in respect of the said item which

was not included in their registration certificate.
Accordingly, a

notice was i ssued to t he deal er under
Secti on 10(b) read with

Section 10A of the Act to show cause as to why penalty under the

sai d provisions should not be |evied on them

Not being satisfied with the reply furnished by the dealer, the

Assessing Authority levied penalty in the sumof Rs.73298.60p. and
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Rs. 2, 08, 064/ - for t he assessnent years 1985- 86 and 1986- 87
respectively.

Deal er’s first appeal to t he Deput y Conmi ssi oner (Appeal s)
pertaining to the assessnment years 1985-86 was partly allowed in as
much as the quantum of penalty was reduced to Rs.1075/- but on
merits, appeals for both the assessnent years were rejected. Bei ng
aggri eved, t he deal er preferred t wo second appeal s bef ore t he

Tri bunal . Inter alia, observing that apart fromthe fact that in



the application under Section 7(1) and 7(2) of the Act in Form'A,

the word ‘o0il seed’, nentioned in an inappropriate colum-16-GHA was

del eted, the dealer was al so under a bona fide belief that they were
aut hori zed to purchase oil seeds against Form'‘'C as the departnent
had been regularly issuing Form*'C to themfor the purchase of oi
seeds, the Tribunal set aside the penalty levied on the deal er under

Section 10(b) of the Act .

Not being satisfied with the order passed by the Tribunal, the
revenue took the matter in revision to the Hi gh Court. As af ore-
stated, the High Court cane to the conclusion that the order of the
Tribunal deleting the penalty was erroneous. However, having regard
to the facts and circunmstances of the case, the High Court held that
since the revenue had been regularly issuing Form*'C in spite of
details being furnished by the dealer, penalty only to the extent of

benefi t avail ed by t he deal er i.e. @ 4% shoul d be |l evied
7

Accordingly, the H gh Court reduced the penalty to Rs.27,275/- and
Rs. 66, 955/- in respect of assessnment years 1985-86 and 1986- 87

respectively.

3. Hence both the revenue and the dealer are before us in these

appeal s.

4.\ have heard | earned counsel for the parties.

5. M. Aarohi Bhalla, |earned counsel appearing for the revenue
contended that the judgnment of the High Court deleting the penalty
is erroneous in as rmuch as the revisionary jurisdiction of the Hi gh
Court under Section 11 of the UP Trade Tax Act, 1948 is very limted
and confined only to an exam nation of the question of |law. Section
11 of the UP Trade Tax Act does not contenplate re-eval uation of the
evi dence by the Hi gh Court and, therefore, the Hi gh Court cannot
interfere with a finding of fact as has been done in the present
case. In support of the contention, |earned counsel relied on the
decision of this Court in Comm ssioner of Sales Tax, U P. Vs. Kumaon
Tractors & Mdtorsl.

6. Learned counsel also submitted that mens rea is not an essenti al

i ngredi ent of the offence under Section 10(b) of the Act, as penalty
under the said provision is in the nature of a civil liability.
According to the | earned counsel, it is only when the prosecution is
| aunched pursuant to a sanction under Section 11 of the Act, the
requi renent of nens rea assunes inportance as the "offence" cones

i nto existence only when a sanction is received. To buttress his
argunment, | earned counsel conmmrended us to the decision of this Court
in RS Joshi, Sales Tax Oficer, Quarat & Os. Vs. Alit MIls

Ltd. & Anr.2, in particular to the foll ow ng observati on:



"The classical viewthat 'no nmens rea, no crine’ has |ong
ago been eroded and several laws in India and abroad,
especially regarding economc crinmes and depart nent al
penal ties, have created severe puni shnents even where the
of fences have been defined to exclude nens rea."

' (2002) 9 sccC 379
? (1977) 4 SCC 98

8
Rel i ance was al so pl aced on the decisions of the High Courts in Dyer
Meaki ns Breweries Ltd. Vs. U P.3; CST Vs. MS Rama & Sons4; Vijaya
El ectricals Vs. State of Tami| Nadu5 and Integrated Enterprises Vs.
State of Kerala6 in support of the sane proposition. It was asserted

that in the present cases the itens which were included in the

Regi stration Certificate were clearly different and distinct from
the items for which Form*C were issued and therefore, the dealers
could not claimthat it was a bona fide omi ssion on their part.

7. M. Dhruv Agarwal, |earned senior counsel appearing for the
dealers in both the cases, on the other hand, submtted that since
under Section 10A of the Act, in case of offence under Section 10(b)
of the Act, discretion is conferred on the Assessing Authority to

| evy penalty in lieu of the prosecution of the dealer, the

requi renent of nens rea would be sine qua non for attracting the
sai d penal provision. In support, |earned counsel relied on the
decision of this Court in Bharjatiya Steel Industries Vs.
Conmi ssi oner, Sales Tax, Uttar Pradesh7. Learned counsel argued that
since in both the cases, the deal ers had been issued Form‘C in
respect of the same very itens in the previous years regularly

wi t hout any objection by the revenue, the dealers entertained a
bona fide belief that these itens were covered under the

Regi stration Certificate, penalties under the said provision were
not |eviable on the dealers. Relying on the decision of this Court

i n Conmi ssioner of Sales Tax Vs. Govind Ram Bhagat Ran8, | earned
counsel subnitted that in the case of Ms Hari Gl & General MIls
(C. A. Nos. 6382- 6383 of 2004), the Hi gh Court should not have
interfered with the findings of fact recorded by the Tribunal to the
effect that since Form‘C were being issued regularly by the
revenue for the purchase of oil seeds wi thout any objection for the
|l ast five years and the accounts rendered in that behal f had been
verified and accepted by the Assessing Authority, it could not be
held that the dealer had nmade fal se representati on while making
purchases of oil seeds against the said forns.

[1974 UPTC 566 (All)]
[1999 UPTC 425 (All)]
[1991] 82 STC 268 (Mad.)
[1980] 46 STC 103 (Ker.)

(2008) 11 SCC 617



(1996) 7 SCC 92
9

8. Thus, t he first and t he f or enpst i ssue ari sing for our
consideration is whether the requirenment of nmens rea is an essentia
ingredient for the levy of penalty under Section 10(b) read with

Section 10A of the Act?

9.1n order to answer the point formul ated for consideration, it

woul d be necessary to refer to the rel evant provisions of the Act.

Section 10 of the Act deals with penalties. It reads as under
"10. Penalties.--1f any person--
(a) furni shes a declaration under sub-section (2) of

section 6 or sub-section (1) of section 6A or sub-
section (4) or sub-section (8) of section 8, which he
knows, or has reason to believe, to be false; or

(aa) fails to get hinself registered as required by
section 7 or fails to conply with an order under sub-
section (3A) or with he requirenents of sub-section
3(C) or sub-section (3E) of that section

(b) being a registered dealer, falsely represents when
pur chasi ng any class of goods that goods of such
class are covered by his certificate of registration
or

(c) not being a registered dealer, falsely represents
when purchasing goods in the course of inter-State
trade or conmerce that he is a registered dealer; or

(d) after purchasing any goods for any of the purposes
specified in clause (b) or clause (c) or clause (d)
of sub-section (3) or sub-section (6) of section 8
fails, wi thout reasonabl e excuse, to nmake use of the
goods for any such purpose;

(e) has in his possession any form prescribed for the
pur pose of sub-section (4) or sub-section (8) of
section 8 which has not been obtained by himor by
his principal or by his agent in accordance with the
provisions of this Act or any rul es made thereunder;

(f) collects any anount by way of tax in
contravention of the provisions contained in section
9A,

he shall be punishable with sinple inprisonment which may
extend to six nonths, or with fine or with both; and when
the offence is a continuing offence, with a daily fine
which may extend to fifty rupees for every day during
whi ch the offence continues."”

Section 10A of the Act provides for the inposition of penalty in

Iieu of prosecution. Sub-section (1) of the said Section, rel evant

for our purpose, reads as foll ows:

10



"10A. Inposition of penalty in lieu of prosecution-- (1) If
any person purchasing goods is guilty of an of fence under
clause (b) or clause (c) or clause (d) of section 10, the
authority who granted to himor, as the case may be, is
competent to grant to hima certificate of registration
under this Act may, after giving hima reasonabl e
opportunity of being heard, by order in witing, inpose
upon himby way of penalty a sum not exceeding one and a
hal f tinmes the tax which woul d have been | evied under sub-
section (2) of section 8 in respect of the sale to him of
the goods, if the sale had been a sale falling within that
sub-secti on:

Provi ded that no prosecution for an offence under
section 10 shall be instituted in respect of the sane
facts on which a penalty has been inposed under this
section.”

10. Section 10 of t he Act not only enuner at es seven types of
vi ol ati ons of t he provi si ons of t he Act whi ch constitute an
"of fence", it al so makes t hem puni shabl e by prosecution and
puni shnent , whi ch ranges from sinple i mpri sonnent for a peri od,

whi ch may extend to six nonths, or fine or both and in a case of

conti nuous offence, the Section provides for a daily fine.

10A of the Act provides for the inposition of penalty in Iieu of

prosecuti on. It provides that if any person purchasing goods is

guilty of an offence under clause (b) or clause (c) or clause (d) of

Section 10 of the Act, a penalty of fine may be inposed.

viol ati ons enunerated in clause (b), clause (c) and clause (d) of

Section 10 may not necessarily result in prosecution

possi bl e inposition of sentence of inprisonment as an alternative is

provided in respect of these violations.

11. Therefore, what we are required to construe is whether the words

"fal sely represents"” would cover a mere incorrect representation or

woul d enbr ace only such representations whi ch have

knowi ngly, wilfully and intentionally.

12. Whet her an of fence can be said to have been committed without the
necessary nens rea is a vexed question. However, the broad principle
applied by the courts to answer the said question is that there is a
presunption that nens rea is an essential ingredient in every

of fence but the presunption is liable to be displaced either by the
words of the statute creating the offence or by the subject matter
with which it deals and both nust be considered. (See: Sherras Vs.
De Rutzen9 and State of Maharashtra Vs. Mayer Hans GeorgelO).

13. Although in relation to the taxing statutes, this Court has, on

11

Secti on

t he

Thus,

Wi th t he

been made



vari ous occasi ons, exanined the requirement of mens rea but it has
not been possible to evolve an abstract principle of |aw which could
be applied to determ ne the question. As already stated, answer to
the question depends on the object of the statute and the | anguage
enpl oyed in the provision of the statute creating the offence.
There is no gain saying that a penal provision has to be strictly
construed on its own |language. In Nathulal Vs. State of Madhya
Pradeshll, while dealing with the question whether to constitute an
of fence under Section 7 of the Essential Conmmodities Act, 1955 which
9

[1895] 1 B 918
10

AR 1965 SC 722
11

Al R 1966 SC 43

provides for levy of penalty for contravention of any order made
under Section 3 of the State Act nmens rea is an essenti al
i ngredient, a three-Judge Bench of this Court observed as foll ows:

"Mens rea is an essential ingredient of a crimna

of fence. Doubtless a statute may exclude the el enent of
mens rea, but it is a sound rule of construction adopted
in England and al so accepted in India to construe a
statutory provision creating an offence in conformty wth
the conmmon | aw rather than against it unless the statute
expressly or by necessary inplication excluded nens rea.
The nmere fact that the object of the statute is to pronote
welfare activities or to eradicate a grave social evil is
by itself not decisive of the question whether the el enent
of guilty mind is excluded fromthe ingredients of an

of fence. Mens rea by necessary inplication my be excl uded
froma statute only where it is absolutely clear that the
i mpl ementation of the object of the statute would

ot herwi se be defeated. The nature of the mens rea that
would be inplied in a statute creating an offence depends
on the object of the Act and the provisions thereof."

14.1n Union of India & Ors. Vs. Dharanmendra Textile Processors &
O's. 12, while exam ning the scope of Section 11-AC of the of the
Central Exci se Act, 1944, a three judge Bench of this
observed that:
"A penalty inposed for a tax delinquency is a civi
obligation, renedial and coercive inits nature, and is
far different fromthe penalty for a crine or a fine or

forfeiture provided as punishnent for the violation of
crimnal or penal laws."

15. However, in Union of India Vs. Rajasthan Spinning & Weavi ng

MI11s13, this Court observed that:
"We fail to see how the decision in Dharanendra Textile
can be said to hold that Section 11-AC would apply to
every case of non-paynent or short-paynent of duty
regardl ess of the conditions expressly nmentioned in the
section for its application...The decision in Dharanendra
12
(2008) 13 SCC 369
13
(2009) 13 SCC 448

Textile nust, therefore, be understood to nean that though

12

Court,

13



the application of Section 11-AC woul d depend upon the
exi stence or otherw se of the conditions expressly stated
in the section.”

(Enphasi s supplied by us)

16.1n M's Gujarat Travancore Agency, Cochin Vs. Commi ssioner of

I ncome Tax, Kerala, Ernakul anl4, the question that arose for

consi derati on was whether Section 271(1)(a) of the Income Tax Act,
1961 required the existence of nens rea. Wiile holding that the said
Section dealt nmerely with a failure to file return, and hence no
mens rea was required, this Court observed thus:

"It is sufficient for us to refer to Section 271(1)(a),
whi ch provides that a penalty may be inmposed if the Income
Tax Oficer is satisfied that any person has w thout
reasonabl e cause failed to furnish the return of tota
i ncone, and to Section 276-C which provides that if a
person wilfully fails to furnish in due tine the return of
i ncone required under Section 139(1), he shall be
puni shabl e with rigorous inprisonnent for a termwhich may
extend to one year or with fine. It is clear that in the
forner case what is intended is a civil obligation while
inthe latter what is inposed is a crimnal sentence.
There can be no dispute that having regard to the
provi sions of Section 276-C, which speaks of wlfu
failure on the part of the defaulter and taking into
consideration the nature of the penalty, which is
punitive, no sentence can be inposed under that provision
unl ess the element of mens rea is established.”

(Enmphasi s supplied

by us)
17.To put it succinctly, in exam ni ng whet her mens rea is an
essential elenment of an offence created under a taxing statute,
regard nust be had to the following factors: (i) the object and
schene of the statute; (ii) the language of the section and; (iii)
the nature of penalty.
14
(1989) 3 SCC 52
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18.1t is true that the object of Section 10(b) of the Act is to
prevent any ni suse of t he registration certificate but t he

| egislature has, in the said Section, used the expression "falsely

represents"” in contradistinction to "wongly represents.” Therefore,
what we are required to construe is whether the words "fal sely
represents” would cover a nere incorrect representation or would

enbrace only such representations which are knowingly, wilfully and

intentionally false.

19. According to the Black’s Law Dictionary (6th Edition), the word



"fal se” has t wo di stinct and wel | -recogni zed meani ngs
intentionally or know ngl y or negligently unt r ue; (2) untrue
m stake or accident, or honestly after the exercise of reasonable

care. Athing is called "false" when it is done, or nmade, with

know edge, actual or constructive, that it is untrue or illegal, or

is said to be done falsely when the nmeaning is that the party is in

fault for its error.

20. Li kewi se, P. Ramanatha Aiyar in Advance Law Lexicon (3rd Edition

2005) explains the word "fal se" as:

"In the nore inportant uses in jurisprudence the word

i mplies sonmething nore than a nere untruth; it is an
untruth coupled with a lying intent...... or an intent to
deceive or to perpetrate sone treachery or fraud. The
true meaning of the termmust, as in other instances,
often be determ ned by the context’."

21.1n Cenment Marketing Co. of India Ltd. Vs. Assistant Conmi ssioner
of Sales Tax, Indore & Os.15, a similar question fell for
consideration of this Court. In that case, a penalty under Section
43 of the Madhya Pradesh General Sales Tax Act, 1958 and Section
9(2) of the Act was inposed on the dealer on the ground that he had
furni shed fal se returns by not including the anount of freight in
the taxabl e turnover disclosed in the returns. Al ow ng the appea
of the dealer, this Court had observed as under

"What Section 43 of the Madhya Pradesh General Sal es Tax
Act, 1958 requires is that the assessee should have filed
a 'false’ return and a return cannot be said to be 'false’
unl ess there is an el enment of deliberateness init. It is
possi bl e that even where the incorrectness of the return
is clained to be due to want of care on the part of the
assessee and there is no reasonabl e expl anati on
forthcomng fromthe assessee for such want of care, the
Court may, in a given case, infer deliberations and the
return nmay be liable to be branded as a false return. But
where the assessee does not include a particular itemin
the taxabl e turnover under a bona fide belief that he is
not liable so to include it, it would not be right to
condemm the return as a 'false’ return inviting inposition
of penalty."

The Court finally held that it was elementary that Section 43 of the

State Act whi ch provi ded for inposition of penalty is pena

character and unl ess t he filing of an i naccurate return
acconpani ed by a guilty mnd, the section cannot be invoked for

i mposi ng penalty. It was enphasised that if the view canvassed by

the Revenue were to be accepted, the result would be that even if a

deal er raises a bona fide contention that a particular itemwas not

(1

15



liable to be included in the taxable turnover, he will have to show
it as forming part of the taxable turnover in his return and pay

taxes upon it on pain of being held liable for penalty in case his

15
(1980) 1 scc 71
contention is ultimately found by the Court to be not acceptable.

That surely could never have been the intention of the Legislature.

22.1n view of the above, we are of the considered opinion that the

use of the expression "falsely represents” is indicative of the fact

that the offence under Section 10(b) of the Act cones into existence

only where a dealer acts deliberately in defiance of lawor is

guilty of cont urmaci ous or di shonest conduct . Therefore
proceedi ngs for levy of penalty under Section 10A of the Act, burden

woul d be on the revenue to prove the exi stence of circunstances

constituting the said offence. Furthernmore, it is evident fromthe
headi ng of Section 10A of the Act that for breach of any provision

of the Act, constituting an offence under Section 10 of the Act,

16

ordi nary r emedy is prosecuti on whi ch may ent ai | a sentence of

i mprisonnment and the penalty under Section 10A of the Act is only in
Iieu of prosecution. In Iight of the | anguage enployed in the
Section and the nature of penalty contenplated therein, we find it
difficult to hold that all types of omi ssions or conmissions in the

use of Form *C will be enbraced in the  expression

"fal se

representation". In our opinion, therefore, a finding of

mens rea is a condition precedent for |evying penalty under Section

10(b) read with Section 10A of the Act.

23. That takes us to the next question viz. whether on the facts of

the two cases before us it could be said that the deal ers had

purchased the goods in question and furnished Form*C in respect of
t hose goods knowi ng that the said goods were not covered by their
certificates of registration and, therefore, the requirenment of nens

rea was satisfied

17



24. As regards, the first set of appeals, as afore-stated, the High

Court has deleted the penalty on the ground that apart fromthe fact

t hat on earlier occasi ons t he depart nent had not rai sed
objection while issuing Form*‘C to the dealer, the dealer filed an

application for anendnent of the registration certificate as soon as

he |l earnt about his fault. It is evident fromthe inpugned judgnent
that the Hi gh Court has |ost sight of the fact that the deal er had

used Form‘C to inport itenms like sutli, tat, etc., in addition to

the cotton waste. Assumi ng that the deal er was of the bona fide

belief that cotton included the cotton waste, it is hard to believe

that there was some confusion in the mnd of the dealer in so far as

ot her itens wer e concer ned. Simlarly, in t he second set
appeals, it is evident fromthe inpugned judgnent that the High

Court has not exami ned the explanation furnished by the deal er that

they were under a bona fide belief that they were authorized to

purchase oil seeds against Form'C issued to themregularly by the
departnent without any objection. It is mani fest that the High
Court proceeded to exami ne the case of the dealer on the prem se

that offence under Section 10(b) of the Act was an absol ute of fence.

25. Under the given circunstances, we are of the opinion that the
expl anations furnished by the dealers in both the cases require a
fresh ook by the authority conpetent to |l evy penalty under Section

10A of the Act, in light of the aforesaid enunciation of |aw.

26. Resultantly, both the appeals are allowed; the inpugned judgments

are set aside and all the appeals in both the cases are renmtted

back to the adjudicating authority for fresh consideration as to

whet her on the facts and circumnmstances of both the cases, penalties

under Section 10(b) read with Section 10A of the Act are |eviable.

Needl ess to add that the said authority shall take fresh decisions

on the nmerits of each case untramell ed by any observation in the

i mpugned orders or by us in this judgnent. There shall, however, be

no order as to costs.

any

of
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(D. K. JAIN)
....................................... J.
(H L. DATTU)
NEW DELHI ;
SEPTEMBER 10, 2010.
| TEM NO. 1-A COURT No. 5 SECTION IIIA
( For Judgnent )
SUPREME COURT OF | NDI A
RECORD OF PROCEEDI NGS
ClVIL APPEAL NOS. 2344-2347 OF 2004
Conmi ssi oner of Sales Tax, U. P., Lucknow .. Appel I ant (s)
Ver sus
Ms. Sanjiv Fabrics .. Respondent (s)
Wth
ClVIL APPEAL NOS. 6382-6383 OF 2004
DATE : 10/09/ 2010 These matters were called on for
pronouncenent of judgnment today.
For Appell ant(s) M. GV. Rao, Adv.
For Respondent(s) M. Praveen Kumar, Adv.
In CA 2344-47]/ 2004
& for appellant in
6382- 83/ 04
M. Punit Dutt Tyagi, Adv.
Hon’ bl e M. Justice D.K. Jain pronounced t he
j udgnent of the Bench conprising Hs Lordship and

Hon’ ble M. Justice H L. Dattu.

The appeal s are allowed; the inpugned judgnents
are set aside and all the appeals in both the cases
are remtted back to the adjudicating authority for
fresh consideration. There shall, however, be no order
as to costs.

[ Charanjeet Kaur ] [ Kusum Gul ati ]
Court Master Court Master

[ Signed reportable judgnent is placed on the file ]
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