VFI TEM NO. 45 COURT NO. 6 SECTI ON XI A

SUPREME COURT COF | NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).4179/2006
(From the judgenent and order dated 24/01/2006 & 27/01/2006 in

MC No. 151/2005 arising out of CONTC No. 566/2005 of The
H GH COURT OF ORI SSA AT CUTTACK)

BALAKRUSHNA BEHERA & ANR. Petitioner(s)
VERSUS
SATYA PRAKASH DASH Respondent ( s)

(Wth prayer for interimrelief and office report )
Date: 22/10/2007 This Petition was called on for hearing today.
CORAM :

HON BLE MR JUSTI CE A K. MATHUR

HON BLE MR JUSTI CE MARKANDEY KATJU
For Petitioner(s)

M . Janaranj an Das, Adv.
M. Swetaketu M shra, Adv.

For Respondent (s) M. B.K Pattnaik, Adv.
M . Rutwi k Panda, Adv.

M. Jana Kal yan Das, Adv.

UPON hearing counsel the Court nade the foll ow ng
ORDER

Leave granted.

The appeal is allowed in terns of the signed order. No order as to

costs.
(Ajay Kr. Jain) (Vi jay Dhawan)
Court Master Court Master
(Signed reportable order is placed on the file)
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 4935 OF 2007
(Arising out of SLP(C.) No.4179 of 2006)
Bal akrushna Behera & Anr. Ce Appel | ants
Ver sus
Sat ya Prakash Dash C Respondent
ORDER

Heard | earned counsel for the parties.

Leave granted.



This appeal is directed against the judgnent and orders dated 24.1.2006
and 27.1.2006 of the Hi gh Court of Orissa whereby contenpt proceedi ngs were
initiated agai nst the appel lants herein and they were directed to be present in Court
for further proceeding in the matter of Contenpt.

The brief facts necessary for the disposal of the present appeal are that
the respondent herein filed a wit petition against the Ukal University of Culture
and sought a mandanus that the University be directed to conplete the entire
sel ection process for the post of Lecturer in South & South East Asian Studies. The
Di vi sion Bench of the Hi gh Court vide order dated 10.3.2005 di sposed of the writ
petition and directed that "it is a fit case where the opposite parties should be
directed by issuing a wit in the nature of mandamus to conplete the entire process
of selection and publish the result.” The Court accordingly issued a wit in the
nat ure of mandanus commandi ng opposite parties 1 & 2 to conplete the entire
process of selection and publish the result in respect of the post of Lecturer in South
& South East Asian Studies within a period of two nonths fromthe date of

conmuni cation of the said order. It was further observed that "it was needless to
mention that after declaration of the result, consequences to follow by opposite

parties 1 & 2".

After passing of the said order, the sanme allegedly having not been
complied with by the University authorities within the time stipulated, a contenpt
petition was filed by the respondent herein (wit petitioner before the Hi gh Court).
In reply to the contenpt petition, the appellants herein (the Registrar and Vice-
Chancel l or of the University) stated that in view of Statute 4(3) of the Uka
University of Culture First Statute, 2001 since the Board of Managenent differed
fromthe reconmendation of the Selection Conmittee, the matter had to be referred
to the Chancellor of the University. In the nmeantine, the H gh Court issued notice
for contenpt of Court for alleged disobedience of its judgnent dated 10. 3. 2005, but
in view of the results having been published, the contenpt proceedi ngs were dropped.
It is alleged that despite the selection of the respondent herein, no appointnment
letter was issued to the respondent. Hence, he filed yet another contenpt petition on
whi ch the inpugned orders dated 24.1.2006 and 27.1.2006 were passed. By the
said orders the Vice Chancellor and Registrar of the University were directed to be
personal ly present in Court.

The plea taken by the appellants herein in the reply to show cause was

that as per the Second proviso to Statute 4(1) of the Ukal University of Culture First



Statute, 2001, all appointnments have to be approved by the State Government. The
second proviso to Statute 4(1) of the Utkala University of Culture First Statute, 2001
reads as under

"Provided further that the appointnent of all the teaching faculties

i ncludi ng Professors, Deans, Experts and Consultants are subject to

availability of funds and on prior appr oval of adm nistrative

departnent and Fi nance Departnent of State Governnent."

The State Gover nnent t ook t he stand t hat in view  of
?2structuring/reorganizing of the whole set up the posts of Lecturer in South &
Sout h East Asian Studi es have been abolished and therefore the respondent herein
could not be appointed to the said post. The appellants herein of course wote to the
State CGovernnent for grant of approval for their appointnment and funds for the said
posts but the State Governnent declined to grant approval and abolished the posts
and consequently no appoi ntnents could be nmade to the said post. Thereafter, the
Di vi sion Bench by the inpugned order dated 24.1.2006 directed the Registrar and
Vi ce Chancellor of the University (appellants herein) to be present in Court on
27.1.2006.
Aggri eved agai nst the inpugned orders dated 24.1.2006 and 27.1.2006
passed by the Division Bench of the High Court, the present appeal by special |eave
has been fil ed.
We have heard | earned counsel for the parties and perused the record.
The first and forenpbst question is whether the Court can direct the State

Governnment by a wit of mandamus to appoint a person against a post which has
been abolished by the State Governnment. Qur answer to this question is in the
negati ve. The respondent even after selection has no indefeasible right to be
appoi nted on the post because a sel ection does not confer a right of getting
appoi nt mrent which can be enforced by filing a wit petition under Article 226 of the
Constitution. In this view we are supported by a Constitution Bench decision of this
Court in the case of Shankarsan Dash Vs. Union of India (1991) 3 SCC 47. Since the

respondent has only an inchoate right to the post, there is no question of contenpt

agai nst the appell ants herein. The initial direction of the H gh Court was to
compl ete the sel ection process and publish the results. That was done by the
appel I ants herein. There was no order of the High Court directing that the

respondent be appoi nted. Hence we fail to see how there is any contenpt of Court.

Subsequently sone devel opnents took place and the State Governnent



abol i shed the posts in question and re-organi zed the set up of the University. In the
facts and circunstances of the case, in our view the Hi gh Court could not have
directed the initiation of contenpt proceedings agai nst the appellants when the
respondent has no perfect or conplete right to seek a nmandanus for appointnment to
the post. The appellants have conplied with the order of the Division Bench of the
H gh Court and conpl eted the process of selection and published the results within
the tine granted by the H gh Court. In view of second proviso to Statute 4(1) of the
Statutes of the University, since no appointnent could be made w thout the prior
approval of the State Governnment, and the State Governnent havi ng abolished the
posts in question, the respondent cannot claima right to the post, nor is there any
contenmpt of Court.

In view of the aforegoing reasons, we are of the view that no contenpt is
made out against the appellants herein and the orders dated 24.1.2006 and
27.1.2006 are accordingly set aside and the notice of contenpt against the appellants
i s di scharged

The appeal is allowed. No order as to costs.

(A K. MATHUR)

( MARKANDEY KATJU)
New Del hi
Cct ober 22, 2007



