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ITEM NO.301+302 COURT NO.1 SECTION III-A

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Civil Appeal Nos. 10866-10867/2010

M.SIDDIQ (D) THR. LRS. Appellant (s)
VERSUS
MAHANT SURESH DAS ETC. & ORS. Respondent (s)

(FOR IA 1-2/2016 IN I.A. NO. 33-34 OF 2016 (APPLN. FOR DIRECTIONS),
FOR IA 33-34/2016 (INTERVENTION OF DR. SUBRAMANIAN SWAMY,
INTERVENOR-IN-PERSON) , FOR IA 35-36/2017 (IMPLEADMENT), FOR IA
5827/2017 (INTERVENTION) , FOR INTERVENTION/IMPLEADMENT ON IA
43415/2017, FOR INTERVENTION APPLICATION ON IA 51687/2017, FOR
INTERVENTION/IMPLEADMENT ON IA 70313/2017, FOR
CLARIFICATION/DIRECTION ON IA 92432/2017, FOR PERMISSION TO FILE
ADDITIONAL DOCUMENTS ON IA 111614/2017, FOR PERMISSION TO FILE
ADDITIONAL DOCUMENTS ON IA 112071/2017, FOR EXEMPTION FROM FILING
O.T. ON IA 112074/2017, FOR PERMISSION TO FILE ADDITIONAL DOCUMENTS
ON IA 114905/2017, FOR EXEMPTION FROM FILING O.T. ON 1IA
114906/2017, FOR APPROPRIATE ORDERS/DIRECTIONS ON IA 117751/2017,
FOR INTERVENTION/IMPLEADMENT ON IA 127588/2017, FOR APPLICATION FOR
SUBSTITUTION ON IA 128117/2017, FOR PERMISSION TO FILE ADDITIONAL
DOCUMENTS ON IA 128482/2017, FOR EXEMPTION FROM FILING O.T. ON IA
128485/2017, and IA No.130831/2017-INTERVENTION APPLICATION, and IA
No.131064/2017- CONDONATION OF DELAY IN FILING, and IA No.131186/
2017-INTERVENTION APPLICATION and IA No.131189/ 2017-
CLARIFICATION/DIRECTION and IA No.131194/2017- DISCHARGE OF
ADVOCATE ON RECORD)

WITH
C.A. No. 4768-4771/2011 (III-A)
(IA FOR EXEMPTION FROM FILING O.T. ON IA 106448/2017, FOR DELETING
THE NAME OF RESPONDENT ON IA 124778/2017, FOR PERMISSION TO FILE
ADDITIONAL DOCUMENTS ON IA 125640/2017 and IA No.131419/2017-
INTERVENTION APPLICATION and IA No.131424/2017-PERMISSION TO APPEAR
AND ARGUE IN PERSON)
C.A. No. 2636/2011 (III-A)
C.A. No. 821/2011 (III-A)
C.A. No. 4739/2011 (III-A)
C.A. No. 4905-4908/2011 (III-A)
soakenmyd« TA No.130709/2017-APPLICATION FOR SUBSTITUTION and IA
ouKed131062/2017- CONDONATION OF DELAY IN FILING and IA
2N . 131552/2017-EXEMPTION FROM FILING O.T.)
C.A. No. 2215/2011 (III-A)
(FOR DELETING THE NAME OF RESPONDENT ON IA 125258/2017)
C.A. No. 4740/2011 (III-A)
(ONLY FOR IA 30560/2017 - FOR EXEMPTION FROM FILING O.T. ON IA
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119934/2017 and IA No.129876/2017-impleading party)

C.A. No. 2894/2011 (III-Aa)

(FOR DELETING THE NAME OF RESPONDENT ON IA 101222/2017)

C.A. No. 6965/2011 (III-A)

C.A. No. 4192/2011 (III-Aa)

(and IA No.131071/2017-CONDONATION OF DELAY IN FILING)

C.A. No. 5498/2011 (III-A)

C.A. No. 7226/2011 (III-A)

(FOR DELETING THE NAME OF RESPONDENT ON IA 9/2017)

C.A. No. 8096/2011 (III-A)

Diary No. 14765/2017

(IA No.88042/2017-CONDONATION OF DELAY IN FILING and IA
No.88044/2017-EXEMPTION FROM FILING O.T. and IA
No.88043/2017-CONDONATION OF DELAY IN REFILING)

Date : 05-12-2017 These matters were called on for hearing today.

CORAM
HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JUSTICE ASHOK BHUSHAN
HON'BLE MR. JUSTICE S. ABDUL NAZEER

For Appellant(s)

CA 2894 & 7226 Mr. M.R. Shamshad, AOR
Mr. Aditya Samaddar, Adv.
Mr. Zaki Ahmad Khan, Adv.

CA 2894, 7226, Mr. Kapil Sibal, Sr. Adv.
4192 & 8096
CA 4192 & 8096 Mr. Syed Shahid Hussain Rizvi, AOR

Mr. Tayyab Khan, Adv.
Mr. Zeeshan Rizvi, Adv.

CA 2894, 7226, Mr. Zafaryab Jilani, Adv.
821 & 2215
CA 2636 Mr. Vivek Sharma, Adv.

Mr. Bajrang Lal Jat, Adv.
Mr. R.C. Gubrele, AOR

CA 6965 Mr. Vivek K. Tankha, Sr. Adv.
Mr. P.N. Mishra, Sr. Adv.
Ms. Ranjana Agnihotri, Adv.
Ms. Sangeeta Mandal, Adv.
Ms. Swati Sinha, Adv.
Mr. Aranya Moulick, Adv.
Ms. Sukanya Basu, Adv.
Mr. Tushar Bhatnagar, Adv.
Mr. Vinayak Kapoor, Adv.
for M/s. Fox Mandal & Co., AOR
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CA 54098

CA 5498 & 4740

CA 5498, 4740 &
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CA 4768-71

CA 4739 &
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Yashpal Dhingra, AOR
Vibhav Mishra, Adv.
Vivek Kumar Tripathi, Adv.

Nakul Dewan, Adv.
Nadeem Ansari, Adv.
Afzal Nawaz, Adv.

Neelu Mohan, Adv.
Abishikta Mallick, Adv.
Zain Magbool, Adv.

Dushyant Dave, Sr. Adv.
Irshad Ahmad, AOR
Taiyab Khan, Adv.

Zaki Ahmad Khan, Adv.

Harish Salve, Sr. Adv.
Santosh Kumar, Adv.
Ruchi Kohli, AOR

S.S. Shamshery, Adv.

K. Parasran, Sr. Adv.

C.S. Vaidyanathan, Sr. Adv.
Vikaramjit Banerjee, Sr. Adv.
D. Bharat Kumar, Adv.

P.V. Yogesvaram, AOR

Hari Shankar Jain, Adv.
Vishnu Shankar Jain, AOR

I.K.M. M., Adv.

Mushtaq Siddiqui, Adv.
Shakil Ahmed Syed, AOR
Mohd. Parvez Dabas, Adv.
Uzmi Jameed Husain, Adv.
Pulkit Chandna, Adv.

M. Taiyad Khan, Adv.
Mujeebur Rehman, Adv.

Yusuf Hatim Muchhala, Sr. Adv.
Md. Tahir M. Hakim, Adv.

Pratibha Jain, AOR

Rajeev Dhavan, Sr. Adv.
Ejaz Magbool, AOR

C. George Thomas, Adv.
Akriti Chaubey, Adv.
Tanya Shree, Adv.
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Applicants

for State of U.P.
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Quarratulain, Adv.

Tushar Mehta, ASG

Raghvendra Singh, Sr. Adv./AG,
Madan Mohan Pandey, AAG, U.P.
Aishwarya Bhati, AAG, U.P.
Rajeev Kumar Dubey, Adv.
Kamlendra Mishra, AOR

Fuzail Ahmad Ayyubi, AOR
Abdul Qadir, Adv.

A. Tanwir, Adv.

Varun Mishra, Adv.

Anil Kumar, Adv.
Karunish Kumar S., Adv.

Robin Khokhar, Adv.
P.K. Singh, Adv.

Rajeev Dhavan, Sr. Adv.
Nakul Dewan, Adv.

Ejaz Magbool, AOR
Shahid Nadeem Ansari, Adv.
Afzal Nawaz, Adv.

C. George Thomas, Adv.
Akriti Chaubey, Adv.
Tanya Shree, Adv.
Quarratulain, Adv.
Neelu Mohan, Adv.
Abishikta Mallick, Adv.
Zain Magbool, Adv.

Indira Bhakar, Adv.

Vikaramjeet Banerjee, Sr. Adv.
Saurabh Shyam Shamshery, Adv.
Swarupama Chaturvedi, AOR
B.N. Dubey, Adv.

Kumar Gaurav, Adv.

S. Mehdi Imam, Adv.
Shamama Anis, Adv.
Atif S., Adv.

Tabrez Ahmed, Adv.
Md. Noorullah, Adv.

Bhagwan Swarup Shukla, Adv.
Anish Kumar Gupta, AOR

Up
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Mr. Avdhesh Kumar Singh, Adv.
Mr. Rajendra Kumar Singh, Adv.
Mr. R.K. Rajwanshi, Adv.

Mr. Chandra Shekhar Suman, Adv.
Mr. Nachiketa Joshi, AOR

Mrs. Rita Gupta, Adv.

Ms. Deepshikha Bharati, Adv.
Mr. Mahant Dharam Das, Adv.

CA 4739 Ms. Priya Sharma, Adv.
Mr. Prathvi Raj Chauhan, Adv.
Mr. Anuj Saxena, Adv.
Ms. Pratibha Jain, AOR

CA 4739 & 2215 Mr. Bhavanishankar V. Gadnis, Adv.
CA 2215 Mr. Vishwanath B. Gadnis, Adv.
CA 10866-67 Mr. Maninder Singh, ASG

Mr. Nalin Kohli, Adv.
Mr. R. Bala, Adv.
Mr. B.K. Prasad, Adv.

Mr. Prabhas Bajaj, Adv.

Ms. Aarti Sharma, Adv.

Mr. Akshay Amritanshu, Adv.
Mr. B.V. Balramdass, Adv.

Mr. Ajay Bansal, Adv.
Mr. Gaurav Yadav, Adv.

Mr. V. Giri, Sr. Adv.

Mr. Manoj Kumar, Adv.

Ms. Shweta Bharti, Adv.
Mr. Shantanu, Adv.

Ms. Anamika Dubey, Adv.
Mr. Gaurang Sharma, Adv.
Mr. Virendra Chaubey, Adv.
Mr. Awadesh Kumar, Adv.

Mr. Nitin Singh, Adv.
Col. Pahalad Singh Sharma, Adv.

Mr. Palok Basu, Sr. Adv.
Mr. Manoj Swarup, AOR

Ms. Lalita Kohli, AOR

Mr. Abhishek Swarup, Adv.
Mr. Shiv Ram Pandey, Adv.
Mr. Sajid Imam Naqvi, Adv.
Mr. Mahendra, Adv.

for M/s. Manoj Swarup & Co.
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Mr. Ratnakar Dass, Sr. Adv.
Mr. Rohit Pandey, Adv.

Mr. Atul Kumar P., Adv.

Ms. Anushruti Tripathi, Adv.
Mr. Saransh Tripathi, Adv.
Mr. Ashok Anand, AOR

Mr. V.N. Sinha, Sr. Adv.
Mr. Jamshed B., Adv.

Mr. R.S. Kumar, Adv.

Mr. P.M. Jha, Adv.

Mr. Binay K. Das, AOR

Mr. C.U. Singh, Sr. Adv.

Ms. Aparna Bhat, AOR

Mr. Pukhrambam Ramesh Kumar, Adv.
Ms. Joshita Pai, Adv.

Mr. Uday Manektala, Adv.

Mr. Gautam Bhatia, Adv.

CA 10866-67 & 2215 Mr. Amit Pawan, AOR

CA 10866-67, 4768-71, Mr. Barun Kumar Sinha, Adv.
2636 & 821 Mrs. Pratibha Sinha, Adv.
Ms. Surbhi Saxena, Adv.
Mr. B.K. Satija, AOR

CA 4768-4771 Mr. Shyam Divan, Sr. Adv.
Ms. Madhavi Divan, Adv.
Dr. Abhishek Atray, Adv.

Mr. C.S. Vaidyanathan, Sr. Adv.
Mr. Bhakti Vardhan Singh, Adv.
Mr. Amit Kumar Pathak, Adv.

Mr. Vikas Singh Jangra, Adv.
Mr. Amit Sharma, Adv.

Mr. Satya Ranjan Swain, Adv.
Mr. Pranav Kumar, Adv.

Mr. Bhupender Yadav, Adv.

Mr. Ashish Kr. Upadhyay, Adv.
Mr. Bhuwan Jayant, Adv.

Mr. Sandeep Singh, Adv.

Mr. R. C. Gubrele, AOR

Mr. Syed Shahid Hussain Rizvi, AOR
Mr. M. R. Shamshad, AOR

Mr. Yash Pal Dhingra, AOR

Mr. Md. Shahid Anwar, AOR

Ms. Ruchi Kohli, AOR

Mr. Shakil Ahmed Syed, AOR

Mr. Ravi Prakash Mehrotra, AOR
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Mr. Sudarshan Rajan, AOR

Mr. M. C. Dhingra, AOR

Mr. Ashok K. Srivastava, AOR
Mr. Dharmendra Kumar Sinha, AOR
Mr. Mohd. Irshad Hanif, AOR

Ms. Farha Faiz, Adv.

CA 10866-67 & 821 Mr. Vivek K. Tankha, Sr. Adv.
Mr. P.N. Mishra, Sr. Adv.
Ms. Ranjana Agnihotri, Adv.
Ms. Sangeeta Mandal, Adv.
Ms. Swati Sinha, Adv.
Mr. Aranya Moulick, Adv.
Ms. Sukanya Basu, Adv.
Mr. Tushar Bhatnagar, Adv.
Mr. Vinayak Kapoor, Adv.
for M/s. Fox Mandal & Co., AOR

CA 4740 & 4768-71 Mr. Ajit Singh Pundir, AOR
Mr. Arijeet Singh, Adv.

Mr. Salman Khurshid, Sr. Adv.
Mr. Imtiaz Ahmed, Adv.

Mrs. Naghma Imtiaz, Adv.

Mr. Ahmed Zargham, Adv.

Ms. Amra Moosavi, Adv.

Mr. Mohd. Ibrahim, Adv.

Ms. Ayesha Jamal, Adv.

Mr. Aman Khullar, Adv.

Mr. Pranav Diesh, Adv.

for M/s. Equity Lex Associates

CA 6965 Mr. Varinder Kumar Sharma, Adv.

Mr. Suman Rani, Adv.

UPON hearing the counsel the Court made the following
ORDER

When these appeals were called for commencement
of hearing keeping in view the order dated 11.8.2017,
Mr. Kapil Sibal, learned senior counsel appearing for
the appellants in Civil Appeal Nos. 2894/2011 and
7226/2011 contrary to the spirit of the earlier order,
filed a status report relating to filing of exhibits in
various suits. The same was objected to by the learned

counsel for the respondents on the ground that all the
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exhibits have been filed and there should not be any
quarrel over the same. Before this Court could address
the same, Dr. Rajeev Dhavan, learned senior counsel
appearing for the appellants in Civil Appeal nos.
10866-10867 and 2215/2011 submitted, apart from filing
of the exhibits, that the matter has to be referred to
a larger Bench in view of the decision rendered by the
Constitution Bench in Jamiat-Ulama-E-Hind & Anr. vs.
Union of India & Ors., (1994) 6 SCC 360. He has drawn
our attention to paragraph 82 of the said decision. It

reads as follows:-

“82. The correct position may be summarised
thus. Under the Mahomedan Law applicable in
India, title to a mosque can be lost by adverse
possession (See Mulla's Principles of Mahomedan
Law, 19*" Edn., by M. Hidayatullah - Section 217;
and Shahid Ganj v. Shiromani Gurdwara AIR 1940 PC
116:44 CWN 957:67 IA 251). If that is the
position in law, there can be no reason to hold
that a mosque has a unique or special status,
higher than that of the places of worship of
other religions in secular 1India to make it
immune from acquisition by exercise of the
sovereign or prerogative power of the State. A
mosque is not an essential part of the practice
of the religion of Islam and namaz (prayer) by
Muslims can be offered anywhere, even in open.
Accordingly, its acquisition is not prohibited by
the provisions in the Constitution of 1India.
Irrespective of the status of a mosque in an
Islamic country for the purpose of immunity from
acquisition by the State in exercise of the
sovereign power, its status and immunity from
acquisition in the secular ethos of India under
the Constitution is the same and equal to that of
the places of worship of the other religions,
namely, church, temple etc. It is neither more
nor less than that of the places of worship of
the other religions. Obviously, the acquisition
of any religious place is to be made only in
unusual and extraordinary situations for a larger
national purpose keeping in view that such
acquisition should not result in extinction of
the right to practise the religion, if the
significance of that place be such. Subject to
this condition, the power of acquisition is
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available for a mosque like any other place of
worship of any religion. The right of worship is
not at any and every place, so long as it can be
practised effectively, unless the right to
worship at a particular place is itself an
integral part of that right.”

The said submission was opposed to by Mr. K.
Parasaran and Mr. Harish Salve, learned senior counsel
appearing for respondents, and the appellants in some
appeals, on the ground that the issue whether the
matter should be referred to a larger Bench or not,
cannot be adjudged at this juncture, because the
judgment by the Constitution Bench is binding on this
Court and further if an occasion arises and if the
context so requires, the matter may be considered at
that stage, but that should not stall the process of

hearing of this matter.

We will be failing in our duty if we do not note
some submissions advanced by Mr. Kapil Sibal that these
are not ordinary appeals arising out of ordinary suits
and, therefore, it should not be heard at present.
Mr. Dushyant Dave, learned senior counsel appearing in
Civil Appeal No. 5498/2011 echoed the submissions made
by Mr. Kapil Sibal, apart from stating certain other
aspects which are not worth noting because they do not
relate to the lis. In fact a novel prayer was advanced
that the matter should be 1listed some time in 2019.
Dr. Dhavan, learned senior counsel almost thought of
writing a Shavian preface, which can more than be main
drama or a play, by stating that he would require four
months to read, prepare and argue. We have noted this,
as the said submission was advanced with medieval
passion and sans reason. Before we could further
travel to the issue of filing of exhibits, Mr. C.S.

Vaidyanathan, learned senior counsel reminded us that
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today we are supposed to commence hearing in the

appeals with a statement of case.

At this Jjuncture, we are compelled to note that
Mr. Sibal, Dr. Dhavan and Mr. Dushyant Dave sought
leave of this Court to recuse themselves from
proceeding with the argument. We declined the said
permission and we must say, that they accepted. If we
permit ourselves to say so, the submission was shocking
and surprising and when we proceeded to record so,
prayer was made not to do so and we, accepting the
fervent request made by the counsel, refrain from

recording so.

Coming back to the filing of documents, as far as
the status report is concerned, we think it appropriate
to reproduce the same:-

“STATUS OF FILING OF EXHIBITS RELIED UPON BY THE

PLAINTIFFS IN SUIT NO. 1 OF 1989, SUIT NO. 3 OF

1989 AND SUIT NO. 5 OF 1989 AND DEFENDANTS IN
SUIT NO. 4 OF 1989

1. LIST OF EXHIBITS FILED BY THE PLAINTIFFS IN
SUIT NO. 1 OF 1989

Total Exhibits - [34]
Status: ALL FILED

2. LIST OF EXHIBITS FILED BY THE PLAINTIFFS IN
SUIT NO. 3 OF 1989

Total Exhibits - [21]

Number of Exhibits filed - [10]
Total remaining: 21-10 = [11]
Status: 11 EXHIBITS REMAINING

3. LIST OF EXHIBITS FILED BY THE CONTESTING
DEFENDANTS IN SUIT NO. 4 OF 1989

Total Exhibits - [83]
Number of Exhibits filed - [10]
Total remaining: 83-10 = [73]
Status: 73 EXHIBITS REMAINING
4. LIST OF EXHIBITS FILED BY THE PLAINTIFFS 1IN
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SUIT NO. 5 OF 1989

Total Exhibits - [132]

Number of Exhibits filed - [81]
Total remaining: 132-81 = [51]
Status: 51 EXHIBITS REMAINING

5. LIST OF EXHIBITS FILED BY THE CONTESTING
DEFENDANTS IN SUIT NO. 5 OF 1989

Total Exhibits - [11]

Number of Exhibits filed - [8]
Total remaining: 11-8 = [3]
Status: 3 EXHIBITS REMAINING

II. STATUS OF FILING OF EXHIBITS RELIED UPON
BY THE CONTESTING DEFENDANTS IN SUIT NO. 1 OF
1989, PLAINTIFFS IN SUIT NO. 4 OF 1989 AND
CONTESTING DEFENDANTS IN SUIT NO. 5 OF 1989

1. LIST OF EXHIBITS FILED BY THE CONTESTING
DEFENDANTS IN SUIT NO. 1 OF 1989

Total Exhibits not relevant (as per the 1list
of the Hon'ble High Court) - [3]

Total Exhibits relevant - [70]
Total Exhibits filed - [61]
Total Exhibits not filed - [9]
Status: 9 EXHIBITS REMAINING

2. LIST OF EXHIBITS FILED BY THE PLAINTIFFS IN
SUIT NO. 4 OF 1989

Total Number of Exhibits - [128]
Total Exhibits filed - [34]

Total Exhibits not available - [9] (Awaited
from the Registry)

Status: 94 EXHIBITS REMAINING

3. LIST OF EXHIBITS FILED BY THE CONTESTING
DEFENDANTS IN SUIT NO. 5 OF 1989

Total Number of Exhibits - [50]
Total Exhibits filed - [50]
Status: ALL EXHIBITS ARE FILED”

The Advocates-on-Record appearing for the parties

have assured this Court that they will sit together,
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work in harmony and will see to it that the documents
are filed within a timeframe, if not already filed. If
any part of the pleadings are required to be exchanged,
that should be exchanged so that there will be no

adjournment on this score, and hearing in the case can

commence. The documents shall be numbered by the
Advocates-on-Record. They shall file a common
memorandum when all documents are ready. If there is

any problem, they may contact the Registry of this
Court. If required, the Registry shall permit
inspection of documents by Advocates-on-Record for both

sides.
Let the matter be listed on 8.2.2018.

We are sure that learned counsel for the parties
will come prepared to argue the matter and shall not
seek any adjournment. However, the Advocates-on-Record
shall intimate to the Registry as directed herein
above, and if the Registry finds that the matter is
incomplete for some reason or the other, it shall place
the matter before the learned Chief Justice of India on
the administrative side for fixing a date for

completion of the record.

Call on date fixed.

(Deepak Guglani) (H.S. Parasher)
Court Master Assistant Registrar
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