fC I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 1757 of 2005

PRECI SI ON RUBBER | NDUSTRI ES (P) LTD. Appel | a
nt(s)
VERSUS
COW SSI ONER OF CENTRAL EXCl SE, MJUMBAI Respond
ent (s)
ORDER
W have heard | earned counsel for the parties.
The assessee is engaged in t he manuf act ur
e of
Synt hetic Rubber Aprons and Synthetic Rubber Cots.
According to the assessee, the manufactured goods are
cl assifiabl e under Chapter Headi ng 4009.99 of the Centra
Excise Tariff Act, 1985. The classification list in this
regard was approved by the Assistant Conmi ssioner.
Agai nst t he appr oval grant ed by t he As
si st ant
Commi ssi oner, the Revenue preferred an appeal before the
Conmi ssi oner (Appeals) in which it was contended that the
goods wer e actual |l y classifiable under Chapt er
Headi ng
4016. 99. The appeal filed by t he Revenue bef
ore t he
Conmi ssi oner (Appeal s) was rejected and thereafte
r an

appeal was filed by the Revenue before the Central Excise &
Service Tax Appellate Tribunal at Munbai (for short 'the

Tri bunal ’).
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Reason: notices to the assessee seeking to classify the goods under

Chapt er Headi ng 4016. 99 and demandi ng consequential duty.

Qur concern is with these seven show cause noti ces.



The Tribunal at Munbai heard the assessee as well as
the Revenue. Instead of deciding whether the goods fal
under Chapter Headi ng 4009.99 as contended by the assessee
and approved by the Assi st ant Commi ssi oner or Chapt er
Headi ng 4016. 99 as sought to be cont ended bef ore t he
Conmi ssi oner (Appeals), the view taken was that the goods
fall under Chapter Headi ng 8448. 00. Thi s concl usi on was
arrived at on the basis of an order passed by the Tribuna
at Bangal ore in the case of the assessee itself.
Feel ing aggrieved by the decision rendered by the
Tri bunal at Munbai, the assessee is before us in appeal
The only contention urged by the appellant is that
since the show cause notices were issued for classification
of the goods under Chapter Headi ng 4016.99, the Tribuna
could not have directed the classification of the goods
under Chapter Headi ng 8448. 00. This was not even the case
of the Revenue and it came up for the first time before the
Tri bunal
Learned counsel for the appellant has referred to
War ner Hi ndust an Lt d. V. Col | ect or of Centr al Exci se,
Hyderabad [ 1999 (113) ELT 24 (SC) wherein goods falling
under Chapter Headi ng 3003.30 as per the assessee therein
were sought to be classified under Chapter Headi ng 3003. 19
as per the Revenue. The goods were, however, classified by
the  Tribunal under Chapt er Headi ng 17. 04. Thi s Court
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expressed the view that the Tribunal was wong in all ow ng

the appeal of the Revenue and cl assifying the goods as

items of confectionery under Heading 17.04. The correct
course for t he Tri bunal to have fol | owed was to have
di smi ssed the appeal of the Revenue making it clear that it

was open to the Revenue to issue a fresh show cause notice

on the basis that the goods were classifiable under Headi ng

17. 04.

Qur attention has al so been drawn to Comm ssi oner of



Central Excise, Nagpur v. Ballarpur Industries Ltd. [2007
(215) ELT 489 (SC)] wherein this Court held in para 21 that
it is wel | settled t hat t he show cause notice is t he
foundation in the matter of |levy and recovery of duty,
penal ty and i nterest. Thi s Vi ew was reiterated in
Conmi ssi oner of Central Excise v. Gas Authority of India
Ltd. [2008 (232) ELT 7 (SC] in para 7 of the order.
In so far as the present appeal is concerned, it is

the case of the Revenue in the show cause notices that the
goods are classifiable under Chapt er Headi ng 4016. 99
Therefore, no new case could have been set up or decided
contrary to the show cause notices that the goods fal
under Chapter Headi ng 8448.00 without issuing a fresh show
cause notice to the assessee in this regard.

In these circunstances, and follow ng the decisions of
this Court, we would have ordinarily pernitted the Revenue
to issue a fresh show cause notice to the assessee seeking
to classify t he goods under Chapt er Headi ng 8448. 00
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however, due to the passage of tine, we are of the opinion

that it would not be advisable (or perm ssible under the
provi sions of the Central Excise Tariff Act) to permt the
Revenue to reopen the entire proceedi ngs and classify the
goods under Chapter Headi ng 8448. 00.
Accordingly, while setting aside the inpugned order
passed by t he Tri bunal , we remand t he matt er to t he
Tri bunal to t ake a decision on whet her t he goods
manuf actured by the assessee are classifiable under Chapter
Headi ng 4009.99 as clainmed by the assessee or 4016. 99 as
clained by the Revenue. The order of remand is limted only
to this issue.

The appeal is disposed of on the above terns.

....................... J.
[ Madan B. Lokur]



....................... J.
[N. V. Ranana]
NEW DELHI
FEBRUARY 25, 2016
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UPON hearing the counsel the Court nmde the follow ng
ORDER

For Respondent (s)
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G vil Appeal No(s) . 1757/ 2005

We have heard | earned counsel for the parties.

The civil appeal is disposed of in terns of the signed order.
C.A. No. 1453-1458/2001

List the matters after two weeks.
(Meenakshi Kohl i) (Jaswi nder Kaur)

Court Master Court Master
[ Signed order is placed on the file]



