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                S U P R E M E   C O U R T   O F   I N D I A
                          RECORD OF PROCEEDINGS

   Petition(s) for Special Leave to Appeal (Civil) No.7582/2000
   (From the judgement and order dated 16/12/1999 in WA 7109/99
   of The HIGH COURT OF KARNATAKA AT BANGALORE)

  BHIMAPPA CHANNAPPA KAPALI(D) BY LRS. AND ORS.             Petitioner (s)

                              VERSUS

  BHIMAPPA SATYAPPA KAMAGOUDA & ORS.                        Respondent (s)
(With prayer for interim relief)
( With Appln(s). for production of addl. documents and for
  bringing LRs on record of deceased respondent No. 2 and
  for declaration of abatement)

Date : 02/01/2001 This  Petition  was  called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE K.T. THOMAS
           HON’BLE MR. JUSTICE R.P. SETHI

  For Petitioner (s)    Mr. G.V. Chandrashekhar,Adv.
                        for Mr. P.P. Singh,Adv.

  For Respondent (s)    Mr. S.S. Javeli,Sr.Adv.
                        Mr. Girish Ananthamurthy,Adv.
                        for Mr. T.N. Rao,Adv.

                   UPON hearing counsel the Court made the following
                                    O R D E R
........L.......I.......T.......T.......T.......T.......T.......T.....J.

.SP2
                Application for impleadment is allowed.
                Leave granted.
                Appeal is disposed of in terms of the signed order.
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                (N.K. GOEL)                     (H.K. BHATIA)  @@
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
                COURT MASTER                    COURT MASTER@@
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
                     (Signed order is placed on the file)
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L.......T.......T.......T.......T.......T.......T.......T.......T....R
                    IN THE SUPREME COURT OF INDIA

                     CIVIL APPELLATE JURISDICTION



                      CIVIL APPEAL No. 5 of 2001@@
                      EEEEEEEEEEEEEEEEEEEEEEEEEE
             (Arising out of S.L.P. (Civil) 7582 of 2000)

        BHIMAPPA CHANNAPPA KAPALI(D) BY LRS. AND ORS.     Appellants

                              VERSUS

        BHIMAPPA SATYAPPA KAMAGOUDA & ORS.                Respondents

                                    O R D E R@@
                                    EEEEEEEEE

........L.......I.......T.......T.......T.......T.......T.......T....J
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                Leave granted.
                Appellant herein is the son of one Shivawwa’s brother.
        1st  respondent  is  the son of Shivawwa’s  husband’s  brother
        Girappa  Kamagouda.  The dispute is between these two  persons
        in  respect of a land which belonged to Shivawwa.  A Gift Deed
        has  been executed by Shivawwa in favour of the 1st respondent
        way  back  in 1951, but possession of the gifted property  was
        retained by the Shivawwa till her life time.  Shivawwa died in
        the year 1996.
                Appellant  claims  tenancy  right in  respect  of  the
        property  on the ground that a tenancy was created by Shivawwa
        in  his  favour.  That claim was upheld by the  Land  Tribunal
        under  the  provisions  of  the Karnataka  Land  Reforms  Act.
        Against the said order 1st respondent filed a writ petition in
        the  High  Court.  A learned Single Judge interfered with  the
        said order of the Land Tribunal by stating that 1st respondent
        alone  has  right in the property on the strength of the  Gift
        Deed.  Learned Judge also held that the tenancy claimed by the
                                                                ..2/-
                                     :2:
        appellant has not been substantiated.  A Division Bench of the
        High  Court  while  dealing  with  the  writ  appeal  did  not
        interfere  with  Single  Judge’s  order.  This  appeal  is  in
        challenge of the judgment delivered by the Division Bench.
                Learned  counsel  for  the appellant relied  upon  the
        entries  made  in the Record of Rights kept in the  office  of
        Kabbur  Village  (Chikkodi Taluk).  The said Record of  Rights
        prima  facie  indicated  that a tenancy has  been  created  in
        favour of the appellant on 2.7.1964.  Learned Single Judge did
        not act on the said entry in the Record of Rights.  The sheet-
        anchor  of the claim of the appellant is the said entry in the
        Record  of  Rights.  The said aspect escaped consideration  by
        the Division Bench.
                Learned  counsel for the 1st respondent adopted a twin
        contention  to  meet  the aforesaid fact.  First  is  that  no
        tenancy  had  been  created  by  Shivawwa  in  favour  of  the
        appellant.   Second  is  that  even  if  there  was  any  such
        arrangement  made  between the Shivawwa and the appellant  the
        same  would  have come to an end with the death  of  Shivawwa,
        for,  she  had executed the Gift Deed in 1961 itself  and  the
        donee is the 1st respondent himself.
                Learned counsel for the appellant contended that under
        the  Karnataka Land Reforms Act if a tenancy has been  created
        even  by  a  limited owner (as in the case of  Shivawwa)  that
        tenancy  would  survive after the death of the donor and  such
        tenancy would gain fixity of tenure.
                                                                ..3/-
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                We  noticed  that  two  crucial points  had  not  been
        considered to by the Division Bench.  They are:
................H.......L.......T.......T.......T.......T.......T....J
                (i)     Whether a tenancy had been created by Shivawwa
                        in  favour of the appellant and the entries in
                        the Record of Rights (referred to above) could
                        be taken as proof thereof;  and
                (ii)    If  there  was any tenancy whether that  would
                        survive the death of Shivawwa, particularly in
                        view  of the admitted position that after Gift
                        Deed  has been created by Shivawwa in the year
                        1961  she  had only a limited interest in  the
                        property.
........L.......I.......T.......T.......T.......T.......T.......T....J
                As  the  Division Bench has not adverted to the  above
        two  crucial aspects we deem it necessary that the matter must
        go  back to the Division Bench for disposal of the writ appeal
        afresh.   For the said purpose we set aside the impugned order
        of  the Division Bench and the matter is remitted to the  High
        Court for disposal of the writ appeal afresh.
                This appeal is disposed of accordingly.
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                                         .........................J.@@
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
                                         (K.T. THOMAS)@@
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                                         ..........................J.@@
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                                         (R.P. SETHI)@@
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        NEW DELHI@@
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        JANUARY 2, 2001   @@
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