, X I N THE SUPREME COURT OF | NDI A
ClVIL ORI G NAL JURI SDI CTI ON

TRANSFERRED CASE (ClVIL) NO. 150 OF 2006

Madras Bar Associ ation ... Petitioner
Vs.
Uni on of India ... Respondent
Wth
TC No. 116/ 2006, 117/ 2006, 118/ 2006 and W No
697/ 2007
ORDER
In al | t hese petitions, t he constitutiona

validity of the National Tax Tribunal Act, 2005

(*Act’ for short) is challenged. In TC No. 150/ 2006,
additionally there is a challenge to section 46 of

the Constitution (Forty-second Anendrment) Act, 1976

and Article 323B of Constitution of Ingia. It is

cont ended t hat section 46 of t he
(Forty-second Anendnent) Act, is ultra vires the

basic structure of the Constitution as it enables
proliferation of Tribunal system and nmakes serious

inroads into the independence of the judiciary by
providing a parallel system of adm nistration of

justice, in whi ch t he executive
extensive control over matters such as appoi nt nent,
jurisdiction, procedure etc. It is contended that

Article 323B violates the basic structure of the
Constitution as it compl etely t akes
jurisdiction of the H gh Courts and vests themin

t he Nat i onal Tax Tri bunal , i ncl udi ng

of fences and adj udi cation of pure questions of |aw,

Constitution

r et ai ned
away t he
trial of



whi ch have al ways been in the exclusive donmain of

the judiciary.

2. When these nmatters cane up on 9.1.2007 before a
three Judge Bench, t he chal | enge to vari ous

sections of the Act was noticed.

2.1) The first challenge was to section 13 which
permtted "any person” duly authorized to appear
before the National Tax Tribunal. Union of India
submitted that the appropriate amendnment will be

made in t he Act to ensure t hat only | awyers
Chartered Accountants and parties in person will be

permtted to appear bef ore t he Nat i onal Tax
Tri bunal

2.2) The second chall enge was to section 5(5) of the

Act which provided that the Central CGovernnent may,

in consultation with the Chairperson, transfers a

Menber from headquarters of one Bench in one State

to the headquarters of another Bench in another

State or to the headquarters of any other Bench

Wit hin a State. Uni on of I ndi a submitted t hat
having regard to the nature of the functions to be

perfornmed by the Tribunal and the constitutiona

schene of separation of powers and i ndependence of

judiciary, t he expressi on "consul tation with t he
Chai r person” occurring in section 5(5) of the Act

shoul d be read and construed as "concurrence of the

Chai r person".

2.3) The third chal | enge was to Secti on 7 whi ch

provided for a Selection Cormittee conprising of

t he Chi ef Justi ce of I ndi a or a Judge of t he
4

Supreme Court noninated by him (b) Secretary in

the Mnistry of Law & Justice, and (c) Secretary in

the Mnistry of Finance. It was contended by the

petitioners t hat t wo of t he Menber s who are
Secretaries to the Governnent formng the mgjority

may override the opinion of the Chief Justice or

hi s nomi nee which was inproper. It was stated on

behal f of the Union of India that there was no

question of two Secretaries overriding the opinion

of the Chief Justice of India or his nom nee since

pri macy of t he Chai r person was i nbui It in t he
systemand this aspect will be duly clarified.

2.4) Inregard to certain other defects in the Act,

poi nted out by the petitioners, it was subnitted

that the Union Governnent will exam ne them and

wher ever necessary sui tabl e anendment s will be
made.



In view of these subm ssions, on 9.1.2007, this
Court nmade an order reserving liberty to the Union
Government to mention the matter for listing after

the appropriate amendnents were nade in the Act.

3. On 21.1.2009, when argungnts in CA No. 3067 of
2004 and CA No. 3717/2005, which related to the
challenge to Parts 1B and 1C of Conpanies Act, 1956
were in progress before the Constitution Bench, it
was subrmitted that these matters involved a sinilar
i ssue and they could be tagged and di sposed of in
terns of the decision in those appeals. Therefore
the Constitution Bench directed these cases to be
listed with those appeals, even though there is no

order of reference in these matters.

4. CA No. 3067 of 2004 and CA No. 3717 of 2005
wer e subsequently heard at |ength and were reserved
for judgnent. These matters which were tagged were

al so reserved for judgnent.

5. We have di sposed of CA No. 3067/2004 and CA No.
3717/ 2005 today by a separate order. In so far as
these cases are concerned, we find that TC (Givil)
No. 150/2006 involves the challenge to Article 323B
of t he Constitution. The said Article
appropriate | egi sl atures 6to provi de by
adjudi cation or trial by tribunals or any disputes,
compl aints, or offences with respect to all or any
of the matters specified in clause (2) thereof.
Sub-clause (i) of Clause 2 of Article 323B enabl es

such tribunals to try offences against laws with

enabl es

| aw,

for



respect to any of the matters specified in clauses

(a) to (h) of clause (2) of the said Article.

6. One of the contentions urged in support of the

challenge to Article 323B relate to the fact that

Tribunal s do not foll ow t he nor mal rul es of
evi dence cont ai ned in Evi dence Act . In crimna
trials, an accused is presuned to be innocent till

proved guilty beyond reasonabl e doubt, and Evi dence

Act plays an inportant role, as appreciation of

evi dence and consequential findings of facts are

cruci al . The trial woul d require experience and

expertise in crimnal |aw, which neans that the

Judge or the adjudicator to be legally trained.

Tribunals which follow their own sumrary procedure,

are not bound by the strict rules of e¥idence and

the menbers will not be legally trained. Therefore

it my |lead to convictions of persons on evidence

which is not sufficient in probative value or on

the basis of inadm ssible evidence. It is subnitted

t hat it woul d t hus be a retrograde

separation of executive fromthe judiciary.

7. Appeal s on i ssues on | aw are
heard by courts. Article 323B enabl e constitution

of Tribunals which will be hearing appeal s on pure
questions of law which is the function of courts.

In L. Chandra Kumar v. Union of India (1997) 3 SCC

261, this court considered the validity of only

Clause 3(d) of Article 323B but did not consider

the validity of other provisions of Article 323B

8. The appeals relating to constitutional validity

step for

traditionally



of Nat i onal Conpany Law Tri bunal s
Conpani es Act, 1956 did not
consi deration of Article 323B. The constitutiona

i ssues raised in TC (Civil) No. 150/2006 were not
8

touched as the power to establish Conpany Tribunals

was not traceable to Article 323B but to severa

entries of Lists | and |1l of Seventh Schedul e and
consequently there was no chal | enge to this
Article.

9. The basis of attack in regard to Part 1B and 1C
of Conpani es Act and the provisions of NIT Act are
completely different. The challenge to Part IB & IC
of Conpani es Act, 1956 seeks to derive support from
Article 323B by contending that Article 323Bis a
bar for constitution of any Tribunal in respect of
matters not enunerated therein. On the other hand
the challenge to NIT Act is based on the challenge

to Article 323B itself.

10. W therefore find that these petitions relating
to the validity of the NIT Act and the challenge to
Article 323B raises issues which did not arise in
the two civil appeals. Therefore these cases can

not be disposed of in terns of the decision in the

9
civil appeal s but requires to be heard separately.
10
W accordingly di rect t hat t hese matters

delinked and listed separately for hearing.

under

i nvol ve

t he

t he

(R V Raveendr an)

be



(J M Panchal)

New Del hi ;
May 11, 2010
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Hon’ bl e M. Justice R V.Raveendran pronounced
the orders of the Bench conprising Hon ble the Chi ef
Justi ce, Hon’ bl e M. Justice R. V. Raveendr an, Hon' bl e

M .Justice D.K Jain, Hon ble M. Justice P.Sathasi vam



and Hon' ble M. Justice J. M Panchal .

The cases are directed to be de-linked and

|isted separately for hearing, in terns of the signed
or der.

(G V. Ranana) (Veera Ver )

Court Master Asstt. Registrar

(signed reportable order is placed on the file)



