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SANTOSH HEGDE, J.

Two of the original 6-accused persons who were charged
for of fence puni shabl e under section 302 read with 34, 109,
148, 147, 323 | PC before the 1st Additional Sessions Judge,
Gridih are before/us in this appeal challenging their conviction
and sentence inposed on themby the said trial court as
confirmed by the Hi gh Court of Judi cature of ‘Patna, Ranch
Bench. Brief facts necessary for the disposal of this appeal are
as follows :

The appel | ant herein and 4 other accused persons forned
thensel ves into an unlawful assenbly arned with |athis and
Tangi on 23.6.1980 and went to the field of Ugan Mandal PW4
when said PW4 and his cousin Shankar Mandal were
pl oughing the land situated on the Eastern side of village
Karmatand, P.S. Birni, District Gridih and picked up a fight
with the said 2 persons. Being afraid of attack on thensel ves
sai d Ugan Mandal and Shankar Mandal ran away from the said
pl ace. The prosecution further alleges that after the said
persons ran away, the accused returned back to the village. On
the way they net Jhal ar Mandal uncl e of abovesai d Ugan
Mandal who happened to ask them what the matter was. Being
enraged by such a question from Jhal ar Mandal the appellants
herein allegedly hit himon his head with a lathi as a result of
whi ch he received injury on his head and fell down. Prosecution
then alleges that all other accused persons also assaulted said
Jhal ar Mandal which was noticed by Ugan Mandal and on his
rai sing an alarm his son Dhanu Mandal and nephew
Bhuneshwar Mandal al so reached the place and they were al so
assaul ted by the accused. Wen other villagers cane to/'the
pl ace of occurrence the accused persons went away. Said Ugan
Mandal and other relatives of Jhalar Mandal then took the
i njured Jhal ar Mandal to G ridih hospital where he died. Based
on a conpl aint | odged by Ugan Mandal after conpletion of
i nvestigation 6 persons including the 2 appellants in this appea
were charged for of fences nentioned herei nabove. The
Sessions Court after trial came to the conclusion that the
prosecution has proved the major charge of section 302 read
with 34 | PC agai nst the appellants herein and convicted and
sentenced themto inprisonnment for life, while it found the
ot her 4 accused persons guilty of offence under section 302
read with section 109 | PC and sentenced themto undergo
i mprisonnent for life on that count while those accused persons
were al so found guilty of offences punishabl e under sections
323, 147 and 148 I PC but no separate sentences were awarded
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on those counts. In an appeal filed against the said judgnment

and conviction before the H gh Court of Patna at Ranchi Bench

the High Court cane to the conclusion that the prosecution has
failed to establish its charge agai nst other accused, accordingly,
convi ction and sentence inposed on themby the trial court was

set aside while it found the two appellants before us guilty of

of fence puni shabl e under section 302 read with 34 | PC and
confirmed the sentence of inprisonnent for life inposed by the
trial court. It is against the said judgnment of the Hi gh Court the
two appellants are before us in this appeal

We have heard M. A. Sharan, |earned senior counsel for
the appellants and M. Ashok Mathur, |earned counsel for the
respondent - State and perused the recods. So far as the incident
in question which led to the death of Jhalar Mandal on
23.6.1980 is concerned, we-are in agreenent with the findings
of the two courts below. W are also in agreement with the
finding of the Hgh Court that it is the injury caused on the head
of the deceased which led to his death.

Lear ned seni or counsel appearing for the appellants,
however, contended assumi ng that the death of the deceased
was caused by the injury suffered by himon his head said act of
the accused persons cannot be construed as an act of
conmmitting nmurder or even cul pable homicide not anbunting to
nurder, and at the nost it could be an act of causing grievous
hurt. In support of this argunment of his, he relies on the finding
of the H gh Court itself that none of the accused persons
i ncludi ng the appel ll'ants herein had any nmotive or enmty
agai nst the deceased and the incident in question had occurred
due to the provocation caused by the deceased while the
accused persons were returning back to the village therefore at
the nost the act of the appellants could be one of causing
grievous hurt and nothing nore than that. |In support of this
contention of his |earned counsel relied on the follow ng
observations of the H gh Court

"I have carefully gone through the
subm ssi ons of the | earned counsel for the
appel l ants. There is no doubt on the fact that
the occurrence happened and in which Jhal ar
Mandal di ed. The defence has al so not
di sputed this point specifically. Nowthe
subm ssion of M. Dayal that the accused
persons actually went with conmmon
intention either to assault or to conmt
mur der of the informant and others, but
when they escaped, on the way back they
assaul ted the deceased and caused his death
and, therefore, the el enents of common
intention is nmissing in this occurrence
cannot be discarded. Fromthe evidence of
the doctor (P.W7), it appears that Jhal ar
Mandal had only the injury on his head,
which is said to be the cause of his death.™

Havi ng perused the entire evidence on record, we are
inclined to accept the argunment addressed by | earned counse
for the appellants. Fromthe evidence on record, it is clear that
at the tinme when the second incident took place which led to the
death of the deceased even according to the prosecution, none
of the accused persons was notivated by any particular desire
to attack Jhal ar Mandal. The incident in question occurred on
the spur of the noment without there being any intention of
causi ng death or of causing such injury as they knew was |ikely
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to cause death, and was an act arising out of the enmty they

had with the nephew of the deceased and aggravated by the
unwant ed questioning by the deceased. Fromthe evidence it is
clear that the act of the appellant cannot be construed as an act
ot her than causing grievous hurt. In this background, we agree
with the | earned counsel for the appellants that in the absence of
any notive, intention or know edge as to their act which led to
the death of the deceased the appellants can only be held guilty
for an of fence puni shabl e under section 326 read with 34 | PC
since there is material to show that these 2 appellants did wield
their lathis out of which at |east one blow, if not both, struck the
head of the deceased causing himgrievous injury which

ultimately led to his death.

In view of the above finding of ours we think the High
Court was not justified in-convicting the appellants for offence
puni shabl e under section 304 read with 34 IPC while the
appropriate conviction wuld have been one under section 326
read with 34 I'PC. W accordingly nodify the conviction and
sentence recorded by the H gh Court and convert it to one under
section 326 read with 34 I PC and direct the appellants to
undergo 5 years’ Rl on that count. Sentence undergone, if any,
shal | be given renission. The appellants are on bail. Their bail-
bonds are cancel |l ed.” They shall surrender and serve out the
remai nder of the sentence.

The appeal is allowed partly.




