\ 220°

I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO(S). 6753-6754 OF 2004

SECURI TI ES & EXCHANGE BOARD OF | NDI A Appel | ant (s)
VERSUS
PACL INDIA LTD. & ORS. Respondent (s)
W TH

ClVIL APPEAL NO. 2864/ 2006

ORDER

ClVIL APPEAL NOS. 6753-6754/ 2004

1. IA No. 1 of 2004 (Application for inpleadnent) is allowed.
2. We have heard M. Parag Tripathi, |earned senior counse
and M. Suruchii Aggarwal, |earned counsel appearing for t he
appel lant and M. Harish Sal ve, M. Abhishek Manu Singhvi, M.

Vi vek Tankha, M. Rakesh Dwivedi and M. P.H Parekh, |earned senior
counsel appearing for the respondents.

3. In the course of his submissions M. Harish Salve, |earned
seni or counsel for the first respondent contended that had the
appel I ant i ssued necessary show cause notice before the passing of the
orders dated 30.11.1999 and 10.12.1999, the first respondent would
have placed the necessary materials and denonstrated as to how its

business activities would not have fall wunder the definition of
Col l ective I nvestnent Schenmes and there woul d have been no necessity
to approach the H gh Court for the redressal of its grievances. The

| earned senior counsel also submitted that even now if the said orders
dated 30.11.1999 and 10.12.1999 are treated as show cause notices and
appropriate opportunity is extended to the first respondent that would
enable the first respondent to vindicate its stand before the
appel | ant .

4. After hearing the respective counsel and after noticing the
orders dated 30.11.1999 and 10.12.1999 inpugned in the wit petition
filed before the Hgh Court, which were set aside by the order
i mpugned in these appeals, as well as, the order dated 24.6.2002 which
order also got nmerged in the order inpugned in these appeals, it was
suggested to the | earned counsel whether the inpugned orders of the
appel l ant dated 30.11.1999 and 10.12.1999 thensel ves can be treated as



show cause notices and an opportunity to be extended afresh to the
first respondent conpany before passing final orders on the question
as to whether or not the business of the first respondent conpany will
fall within the category of Collective |Investnment Schene(hereinafter
being referred to as "CIS"). Further, depending upon the outcone of
any such fresh orders to be passed by the appellant, further
proceedi ngs can be initiated by the appellant in accordance with | aw

5. To the above suggestion, the |earned senior counse

appearing for the respondents readily agreed. Learned counsels
appearing for the appellant however, submitted that the appellant
shoul d have full cooperation fromthe first respondent Conpany, that
appellant should be in a position to make an i nspecti on

investigation, and inquiry of the first respondent Conpany, that it
shoul d have access to the verification of the records wth the
assi stance of Auditors and only thereafter, the appellant would be in
a position to issue any conprehensive show cause notice suppl enenting
the proceedi ngs dated 30.11.1999 and 10. 12.1999. Learned counsel for
the appellant also submtted that the first respondent Conpany should
furni sh the address and details of the persons as Nodal O ficers who
can be addressed while issuing any fresh proceedings by way of
suppl enentary show cause notice in order to enable the appellant to

carry out the above exerci se. Learned counsel subnitted that the
appel lant would require not less than three nmonths’ time to carry out
the exercise and issue the suppl ementary show cause notice. Furt her,

t hough | earned counsel for the appellant submtted that the first
respondent Conpany should be restrained from nobilising any fresh
records, it was nade clear that such a bl anket prohibition cannot be
i ssued, instead in the event of nobilisation of any fresh funds, the
first respondent conpany would furnish the details of t hose
transactions also to the appellant when the appellant proceed to hear
the first respondent Conpany and before passing any fresh orders.

6. Having heard the |earned counsel for the respective
parties, we are convinced that the order of the High Court inpugned in
t hese appeal s should be set aside and the proceedi ngs dated 30.11.1999
and 10.12.1999 can thenselves be treated as show cause notices apart
frompermtting the appellant to issue a conprehensive supplenentary
show cause notice to the first respondent Conpany within a period of
three nonths after carrying out necessary inspection, investigation

inquiry and verification of the accounts and other records of the
first respondent Conpany.

7. It is needless to state that the first respondent Conpany
shall permit the appellant to have free access to the records and
al so the assistance of the Auditors for carrying out such inspection
and verification of the records. On receipt of the supplenmentary show
cause notice issued by the appellant, the first respondent Conpany
shall submit its reply within six weeks fromthe date of receipt of
such suppl enentary show cause notice. The appellant shall also extend
an opportunity of personal hearing to the first respondent Conpany
wherein it will be open to the first respondent Conpany to place al
materials in support of its stand and al so make its oral submi ssions.
The appell ant shall also furnish whatever material which it seeks to
rely upon as against the first respondent Conpany to enable the first
respondent Conpany to submit its reply within the six weeks tine
granted to it. After the personal hearing is extended to the first
respondent Conpany, the appellant shall pass orders within six weeks
fromthe date of holding of the hearing to be afforded to the first
respondent Conpany. The first respondent Conpany shall also furnish
its e-mail address, contact nos. and other particulars as and when
required by the appellant.

8. We also nmake it clear that the appellant shall pass fresh
orders as regards the business activity of the first respondent



Conpany as to whether it falls under the category of CIS or not and
dependi ng upon the ultimate order to be passed it may proceed further
in accordance with law. The appellant shall before taking any future
action give prior notice to the first respondent Conpany.

9. W make it clear that such order shall be passed by the
appel I ant uni nfl uenced by whatever stated by the H gh Court in the
order inpugned in these appeals as well as its own earlier orders

including its order dated 24.6.2002. W also nake it clear that we
have not gone into the nerits of the case of the respective parties.

10. Since the earlier orders of the appellant were of the vyear
1999 and long time gap has occurred in between, such tinme gap shal
not cause any prejudice to either of the parties.

11. Wth these directions, the appeals stand di sposed of.
Cl VIL APPEAL NO. 2864/ 2006

Heard M. A Mariarputham |earned seni or counse
appearing for the appellant and M. Parag P. Tripathi, Sr. Adv. and

Ms. Suruchii Aggarwal, |earned counsel appearing for the respondent.
We find no nerit in the appeal

The appeal is dism ssed.

[DR B.S. CHAUHAN|

NEW DELHI J.
FEBRUARY 26, 2013 [ FAKKI R MOHAMED | BRAH M KALI FULLA]
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Date: 26/02/2013 These Appeals were called on for hearing today.
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M. Yusuf Khan, Adv.

For Respondent (s) Parag P. Tripathi, Sr. Adv.
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SEFS

UPON hearing counsel the Court made the follow ng
ORDER



ClVIL APPEAL NOS. 6753-6754/2004
I.A No. 1 of 2004(Application for inpleadnent) is all owed.

The appeal s stand disposed of in terns of the signed order.

Cl VI L APPEAL NO. 2864/ 2006
Heard M. A Mriarputham |earned seni or counsel
appearing for the appellant and M. Parag P. Tripathi, Sr. Adv. and

Ms. Suruchii Aggarwal, |earned counsel appearing for the respondent.
We find no nerit in the appeal.

The appeal is disnm ssed.

[ ( DEEPAK MANSUKHANI ) |((MS. NEG)
Court Master | Court Maste

(Signed order is placed on the file)



