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Upon hearing counsel the Court nade the follow ng

ORDER
........ I S
SP2
We have heard the |learned counsel for the parties
for some length of time. The issue arising for decision in
this case centres around the interpretation of sub-section
(5) of Section 13 of The Rajasthan Prem ses (Control of Rent
& Eviction) Act, 1950, which reads as under: -
..................... e
SP1
" BEviction of tenants@®@
660000006600 00006060:
(1) to(4) ...........

(5) If atenant fails to
deposit or pay any anount referred
to in sub-section (4) on the date or
within the time specified therein,
the court shall order the defence@@

Cccceec
against eviction to be struck out
and shall proceed with the hearing
of the suit.”
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By judgnent under appeal, the five Judges Bench of
Rajasthan High Court, by a mgjority of 3:2, affirned the
view taken by an earlier Full Bench (three Judges) in
Vi shandas Vs. Savitri Devi (AIR 1988 Rajasthan 198), @@
Ccceeecececc Cccceeceececece
hol ding the provision to be directory and not nmandatory.

During the course of hearing | earned counsel have
invited our attention to a nunber of decisions by this
Court, taking conflicting views. Al the decisions are
three or two Judge Bench Decisions. However, we are struck
wth B.P. Khenka Private Limted Vs. Birendra Kunar @@

(6000600060006000600060000000000: ce00c0006000000:
Bhowmi ck & Anr. (1987 (2) SCR 559), wherein, while@®
Ccceeeecceeccecce
interpreting a para-materia provision contained in The West
Bengal Prenises Tenancy Act, 1956, this Court (two Judges
Bench) has held that the words "shall order the defence
agai nst delivery of possession to be struck out” have to be
construed as a directory provision and not a nandatory
provision as the word "shall" has to be read as "may".
Anot her issue arising for decision is whether t he
applicability of Section 5 of the Linmtation Act, 1963 is
attracted for condoning the delay in making the deposit,
though such deposit does not require an application to be
made and is only an ‘act’ required to be done by the tenant.
The issue would involve interpretation of Sections 5 and
29(2) of the Limtation Act qua Section 13 of The Raj asthan
Preni ses (Control of Rent & Eviction) Act, 1950. Looking to
the inportance of the questions and the conflicting views
taken in the judgments of this Court, we deemit proper that
the case is heard by a Bench of three Judges.
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