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                          RECORD OF PROCEEDINGS

                       CIVIL APPEAL NO.5077 OF 1998@@
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  Nasiruddin & Ors.                                     Appellant (s)

                              VERSUS

  Sita Ram Agarwal                                      Respondent (s)
  ( With prayer for interim relief )

  Date : 21/03/2002  This petition was called on for hearing today.

  CORAM :
           HON’BLE MR. JUSTICE R.C. LAHOTI
           HON’BLE MRS. JUSTICE RUMA PAL

  For Appellant (s)     Mr. Sushil Kumar Jain,Adv.
                        Ms. Anjali Doshi,Adv.
                        Ms. Ruchi Kohli,Adv.

  For Respondent (s)    Mr. Aruneshwar Gupta,Adv.
                        Mr. Amarjit Singh Bedi,Adv.
                        Ms. Sweta Agarwal,Adv.

                Upon hearing counsel the Court made the following
                                O R D E R
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                We  have  heard the learned counsel for the  parties
        for  some length of time.  The issue arising for decision in
        this  case centres around the interpretation of  sub-section
        (5) of Section 13 of The Rajasthan Premises (Control of Rent
        & Eviction) Act, 1950, which reads as under:-
.....................L.......I..........T.......T.......J
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                             " Eviction of tenants@@
                               CCCCCCCCCCCCCCCCCCC

                             (1) to (4) ...........

                             (5)  If  a tenant  fails  to
                     deposit  or pay any amount  referred
                     to in sub-section (4) on the date or
                     within  the time specified  therein,
                     the  court  shall order the  defence@@
                                 CCCCC                   
                     against  eviction  to be struck  out
                     and  shall proceed with the  hearing
                     of the suit."
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                By  judgment under appeal, the five Judges Bench  of
        Rajasthan  High  Court, by a majority of 3:2,  affirmed  the
        view  taken  by  an  earlier Full Bench  (three  Judges)  in
        Vishandas  Vs.   Savitri  Devi  (AIR  1988  Rajasthan  198),@@
        CCCCCCCCC        CCCCCCCCCCCCC                              
        holding the provision to be directory and not mandatory.
                During  the  course of hearing learned counsel  have
        invited  our  attention  to a number of  decisions  by  this
        Court,  taking  conflicting  views.  All the  decisions  are
        three  or two Judge Bench Decisions.  However, we are struck
        with  B.P.   Khemka  Private  Limited  Vs.   Birendra  Kumar@@
              CCCCCCCCCCCCCCCCCCCCCCCCCCCCCCC        CCCCCCCCCCCCCCC
        Bhowmick  &  Anr.   (1987  (2)   SCR  559),  wherein,  while@@
        CCCCCCCCCCCCCCCCC                                           
        interpreting  a para-materia provision contained in The West
        Bengal  Premises  Tenancy Act, 1956, this Court (two  Judges
        Bench)  has  held  that the words "shall order  the  defence
        against  delivery of possession to be struck out" have to be
        construed  as  a  directory provision and  not  a  mandatory
        provision  as  the  word "shall" has to be  read  as  "may".
        Another   issue   arising  for   decision  is  whether   the
        applicability  of  Section 5 of the Limitation Act, 1963  is
        attracted  for  condoning the delay in making  the  deposit,
        though  such  deposit does not require an application to  be
        made and is only an ‘act’ required to be done by the tenant.
        The  issue  would involve interpretation of Sections  5  and
        29(2)  of the Limitation Act qua Section 13 of The Rajasthan
        Premises (Control of Rent & Eviction) Act, 1950.  Looking to
        the  importance  of the questions and the conflicting  views
        taken in the judgments of this Court, we deem it proper that
        the case is heard by a Bench of three Judges.
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           (Neena Verma)                         (Radha Rani Bhatia)
            Court Master                             Court Master


