nbl TEM NO. 45 COURT NO. 8 SECTI ON | VA

SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).5358/2006

(From the judgenent and order dated 07/11/2005 in RSA No. 815/2004 of The

H GH COURT OF KARNATAKA AT BANGALORE)

LI NGQJI RAO Petitioner(s)

VERSUS

I SWAR Respondent ( s)

(Wth prayer for interimrelief and office report )

Date: 08/12/2006 This Petition was called on for hearing today.

CORAM :
HON BLE MR JUSTICE S.B. SINHA
HON BLE MR JUSTI CE MARKANDEY KATJU
For Petitioner(s) M . Basava Prabhu S. Patial, Adv.
M. V.N Raghupat hy, Adv.
M . B. Subrahmanya Prasad, Adv.
M. Narayan P. Kengasur, Adv.
For Respondent (s) M.S. K Kul karni, Adv.

M. Vijay Kumar, Adv.

UPON hearing counsel the Court made the follow ng

ORDER

Leave granted.



Appeal is allowed in terns of the signed order.

(Meenu Set hi) (Pushap Lata Bhardwaj)
Court Master Court Master

Signed order is placed on the file

IN THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NO OF 2006

(Arising out of S.L.P. (C) No.5358/2006)

Li ngojirao ... Appel | ant
Ver sus

| swar ... Respondent

O R D E R

Leave granted.

This appeal is directed against the judgnent

and order dat ed 7.11. 2005 passed by t he | ear ned Singl e

Judge of t he Hi gh Court of Kar nat aka  at Bangal ore in RSA

No. 815/ 2004 wher eby and wher eunder t he Second Appea

filed by t he appel | ant herein from the judgnent and or der

dat ed 4. 6. 2004 passed by t he Cvil Judge( Sr. Di vi si on),

Muddebi har in FDP No. 4/ 2001 was di sm ssed.

Admitted fact of the matter is that the parties

herein are co-sharers. A Suit for partition was filed wherein



a prelimnary decree was passed declaring the half share of

t he pl aintiff-respondent her ei n. The Assi st ant Director of

Land Records was appoi nted as a Conmi ssioner in terns of

Order XXV

Rule 13 of the Gvil Procedure Code. He subnmitted a report.

In the

report, t he properties wer e pur ported to have been di vi ded

into two Strips, nanely, Strip A and Strip B marked therein.

The respondent herein filed a Menb on 9. 8.2002 prayi ng that

Strip A may be allotted in hi s favour. Lear ned advocat e

appeari ng on behal f of t he appel | ant herein endor sed" No

obj ection" thereon on 7.10.2002

It is not in di spute t hat t he appel | ant hi nsel f

appear ed bef ore t he | ear ned Gvil Judge in t he sai d fina

decree proceedi ngs sayi ng:

Y No copy of t he sai d meno is furni shed to

respondent. No objectionis filed earlier"

He, furthernore, filed an application on the sane day

prayi ng t hat t he pur ported concessi on made by t he | ear ned
counsel be i gnor ed and t he matt er be pr oceeded with in
accordance with | aw. In his af orenent i oned appl i cation, t he

appel l ant has specifically raised a contention that a valuation

this



of t he open site and house structures st andi ng on t he I and

show that Strip A was available and thus the sane shoul d

be sold in auction

By reason of the inpugned judgnent dated 4.6.2004,

t he

| ear ned Cvil Judge, however, i gnoring t he sai d appl i cations

filed by t he appel | ant herein allotted Strip A to t he

respondent stating:

" D-1B files objection on 2.9.2003 to the nmemo filed
by petitioner dated 9.8.2002 contending that, house property

sought

for, by plaintiff is very valuable and if the sanme is allotted to

the plaintiff, then nuch hardship and | oss would be caused

to t he def endant and t hat, no copy of t he sai d meno is
furni shed to this defendant and no objection is filed earlier

On per usal of order sheet dat ed 7.10. 2002, it goes to show

t hat . The | ear ned counsel for def endant No. 1B has orally
submitted that, he has no objections to draw final decree, on

t he basi s of t he report of t he Court Conmi ssi oner and t hat
he has no obj ecti ons to draw final decree as per meno of
proposal submtted by Shri CRI(learned counsel for plaintiff).

In view of this subni ssi on not ed in or der sheet dat ed

7.10. 2002, t he contention of def endant t hat copy of t he

meno is not furnished to himand no objection is filed to the

sai d meno cannot be accept ed. Furt her, in view of t he fact
that, the defendant No.1B has not stated as to how | oss and

har dshi p woul d be caused to him on t he al | ot nent of

schedul e-A properties to the plaintiff as Strip A and Strip B

are equal in area. Hence I hold that, this contention also be



accept ed. Furt her, t he court commi ssi oner have made t wo

equal strips by t aki ng into consi deration of t ot al area  of al
the suit properties. Ther ef or e, even if A schedul e properties

are allotted to t he plaintiff, Def endant No.1B is entitled to
equal area  of sui t properties and as area  of A strip and B
strip are equal. Accordi ngly, this contention of Def endant

No.1l B is not accepted. Accordingly, I hold point No.1 in the

affirmative."

On an appeal preferred by t he appel | ant herein t he

First Appel | ate Court by its j udgnent and order dat ed

19. 8. 2004 di snissed the same stating:

o It is significant to be noted that the suit property
is househol d property conpri si ng bui | t up portions
surrounded by the open space. The Commi ssi oner appoi nted
by t he Court bel ow gave an equi tabl e share bot h to t he

plaintiff and defendant. The

plaintiff was gi ven a bui | t up portion and an open area so
nmuch so t he def endant s. Under t he ci rcumst ance t he

question is in all the cases where i movable property is to be

partitioned ascertai ni ng its nmoni t ory val ue is a must .

According to ne it is not a nust. The ruling is relied upon by

Shri  S. N Sollapatti particularly with ref erence to 1985 . R

Page 4004. The guiding principle are noted in the said ruling

to be fol |l owed by t he Conmi ssi oner whil e ef fecting partition

and t he poi nts t he court to consi der or whet her met hod of

affecting partition by ascertaining its value is a necessary. It

is sai d when property cannot be subj ect ed to partition
equitably and properly, nmethod of ascertaining nmarket val ue
m ght becone necessary not in all cases, if the property to be

partitioned is i mpartible t hen al so met hods of ascert ai ni ng



the mar ked val ue coul d be reasonabl e. ..

The Hi gh Court on an erroneous bel i ef t hat t he

counsel for the appellant had again rendered no objection in

passing the order on the basis of the Commi ssioner’s Report

bef ore t he First Appel | ate Court di sm ssed t he Second

Appeal

The short question whi ch ari ses for consi derati on

before us is as to whether despite the fact that the appellant

has expressly prayed bef ore t he | ear ned Court t hat t he

pur ported concessi on made by t he counsel be i gnor ed, t he

Courts bel ow could have taken the sane into consideration

The concessi on made by a | awyer havi ng t he
authority to represent his client in terns of Oder IIl Rule 4
of t he Gvil Procedure Code could be  withdrawn or not
been di scussed in detail in Snt. Jam | abai Abdul Kadar Vs.
Shakar| al @ul ab Chand
and Ors. - AR 1975 SC 2202

A pl eader has a requisite conpetence to enter into a
conprom se wi thout consent of his client as was held by this
Court in St . Jami | abai (supra). But therein this Court has

put a note of caution in the follow ng terns:

"Whi l e we are not prepared to consider in this case

whet her an Advocat e or pl eader is I'iable to | egal action

has



case of devi ance or negl i gence, we nmust uphol d t he act ual
t hough i mplied, aut hority of a pl eader ( whi ch is a generic
expr essi on i ncl udi ng al | | egal practitioners as i ndi cated in

Section 2(15).CGvil P.C) to act by way of conpromnising a case

in whi ch he is engaged even wi t hout specific consent from
hi s client, subj ect undoubt edl y to t wo overriding
consi derations: (i) He nmust act in good faith and for t he

benefit of his client; otherwise the power fails (ii) it is prudent

and proper to consult his client and take his consent if there

is time, and opportunity. In any case, i f there is any
i nstruction to t he contrary or wi t hdr awnal of aut hority, t he
implicity power to conpronise in the pleader wll fall to the

ground. W need hardly enphasize that the Bar nust sternly
screen to extirpate the bl ack-sheep anong them for Caesar’s
wi fe must be above suspicion if the profession is to command

the confidence of the commnity and the Court."

A concessi on made by an advocate to a certain extent

may be bi ndi ng on hi s client but we are not deal i ng with

concessi on on a question of law  but on the question of

al l ot mrent of property.

Having regard to the facts and circunstances of this

case, in our opi ni on, t he appel | ant had t he | ast say in

matter. H s | awyer m ght have sai d no obj ection to t he

proposal of the

respondent but the same was not binding on him He having

filed three appl i cations, as noti ced her ei nbef or e, in our

opinion the learned Cvil Judge m sdirected hinmself in acting

t he



on the basis of the said purported concession of his | awer.

The Appel | ate Court fell into t he same error. The

H gh Court, unfortunately, on a misconception that another

concessi on was ef fected bef ore t he First Appel | ate Court

refused to entertain the Second Appeal. Ordinarily, we would

have remtted t he matt er back to t he Hi gh Court for

consi derati on of t he matt er af resh but keepi ng in view the

position of law, we are of the opinion that it is not necessary

to do so as the final decree proceeding must be di sposed of

by the Cvil Judge again.

For t he af oresai d reasons ,the i mpugned  judgnents

are set aside and the nmatter is remtted to theGvil Judge(Sr.

Di vi si on), Muddebi hal . W make it cl ear t hat al

options/contentions shal | remain open. The appeal is

al |l oned. No costs.

J.
[ S.B. SINHA
....................................... J.
[ MARKANDEY
KATJIU]
New Del hi ,

Decenmber 8, 2006.



