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CRI M NAL APPEAL NOS. 1202-1206 OF 2001

JUDGVENT

Dr. ARIJIT PASAYAT, J.

1. Chal l enge in these appeals is to the judgnent of a Di vi si on
Bench of the Allahabad Hi gh Court, Lucknow Bench, directing acquitta

of the respondents 2 to 5 who were found guilty of offences punishable
under Section 302 read with Sections 149 and 148 of the Indian Pena
Code, 1860 (in short the ‘IPC). Appel lant was the informant in the
case. The aforesaid accused respondents were found guilty of offences
puni shabl e under Section 302 read with Section 149 | PC and 148 | PC

and each of them was sentenced to be hanged separately till death.
Since confirmation of the death sentence was required, reference was

made in ternms of Section 366 of the Code of Crimnal Procedure, 1973

(in short the ‘Cr.P.C."). The convicted accused preferred appeals. The
present appellant filed a revision against the judgnent and order of
acquittal in respect of two persons nanely Ram Kri pal Verma and Ram
Tilak Verma. The Hi gh Court all owed the appeal filed by the convicted
appel lants, while dismissing the revision petition filed by the infornant

and rejected the reference.

2. The prosecution version as unfolded during the trial is as

foll ows:

An F.I1.R was |lodged at 6.30 AM on 11.11.94 at Police Station, Tarun
by Rama Kant (P.W 1) with the allegation that his cousin Grish Varm
was sl eeping in the roomof the Tube-well alongwith him H s grand-
father Sukhai and his uncle Ram Naresh were sl eepi ng under the
Chhappar near the tube-well. Hi s brother Urmakant Varma (PW2) was

sl eeping inside the Saria for |ooking after the cattle. Sukhai and Ram
Naresh rai sed al arm and asked for help, at which Ramakant al ongwith

Grish came out of the tube-well roomafter opening its door, and saw



that Krishna Murari and Kashi Ram by neans of Gandasa and Raghava

Ram and Ram M | an by neans of Banka, and 2-3 others, who had

muf f | ed/ covered their faces by nmeans of cloth were causing injuries to
Sukhai and Ram Naresh. Ram Dev, another uncle of the informant, was

sl eepi ng south of the tube-well under the Chhappar. Ramakant,

Umakant and Grish tried to rescue the victimnms, but the assailants

attacked Grish and Ram Dev al so by nmeans of their weapons.
Ramakant, Uma Kant escaped and ran into the field of Sugarcane and

also raised alarm It was night tine 2.30 AM on 11 .11.1994 (in

bet ween the night of 10th and 11th Novenber, 1984). Due to cries and
alarmraised by them Ram Tej, father of informant, and severa

villagers cane with lathis and torches. The assailants ran away towards
south. It was further alleged that the four appellants were seen and
identified by Ramakant (PWI) Uma Kant (PW?2), Ram Tej and

villagers in the light of the torches and in the electricity light. It was
al so alleged that litigation in respect of |and had been going on in
between the victins and appellant Krishna Miurari. The cattle of

Krishna Murari were sent to the house of Ram Kripal ten days prior to
the occurrence and he had also sent his famly out of the village to his
wi fe’'s house in another village. Rama Kant further alleged that in the
norni ng Dal jeet Singh (PWB), Jaising Mau and Hari Om (PW) told

himthat on 10.11.94 at 9.00 AAM the appellants were seen by them
taki ng non-vegetarian food al ongwith Ram Til ak and Ram Kri pal at the
shop of Ram Kripal. Ranakant therefore, alleged his suspicion against

Ram Kripal and Ram Til ak as the persons who were instrumental in

the conmission of this crinme conspiring with the appellants. Al the four
victinms had died on the spot. Leaving themthere as such on the spot, he
| odged the witten report (Ext.Ka.l) at the Police Station where its check
report (Ex.Ka.16) and G D.entry(Ex. Ka.17) was prepared by Ram Harsh
Yadava (PWL2) head constable and thus a case crine No.156 of 94 was

regi stered. I nvestigation was given to the Station Oficer of the P.S
Sudhakar (PW 10) who, at the time of registering of the case, was busy

in his duty at Ayodhya in "Chaul ah Kosi Parikarim" and who on

receiving information of this case reached PS Tarun, and obtai ned copy
of the FIR and other rel evant papers fromthe PS and reached the spot

of occurrence in village Bearauli at about 9.00 A.M and found ot her



police personnel including R az Khan of P.S, Haiderganj, and Sibte
Hai der SSI (PWL3) of PS Tarun. He got the inquest reports of the dead
Sukhai and Ram Naresh prepared through Riaz Khan. S.1. Riaz Khan

di ed before the evidence and the inquest reports and connected papers
Ext.Ka 25 to Ext.Ka 36 were proved by Ram Narai n Pandey (PW 14)

and al so got the inquest reports in respect of deceased Ram Dev and
Grish prepared through PW13 Sibte Haider S.1. (Ex.Ka 17. 18 and
Ka.20 to 24) under his supervision and direction. He sent the dead
bodi es for post nortem exam nation to Fai zabad through constabl es at

about 12.15 P.M on that very day i.e. 11.11.1994.

Sudhakar Pandy |.0O (P.W10) took down the statenents of Rana Kant

Derma (PW), Mnik Lal Varma (PW) and Munna Lal (PW8). He
i nspected the place of occurrence at the instance of the w tnesses of fact
and prepared the nap of the site (ExKa 6). He found the dead body of
Sukhai on a Cot and found Kathri and Chadar and Razai thereon

stained with the bl ood of the deceased and found bl ood stained on the
wal | and prepared its recovery nmeno (ExKa.7) and seal ed these articles
with a material taken fromthe wall as well. Simlarly, the dead body of
Ram Naresh was on a cot with Angocha, Kathri, Chadar, another

col oured chadar and one bush-shirt stained w th bl ood. There were
stains of blood on the wall and the meno (Ex Ka8) thereof was al so
prepared and articles with blood on walls were seal ed separately. In the
same manner, dead body of Randev was found on the Cot with kathri

chadar, banyan, gancthha stained with bl ood, and bl ood was found on
the ground near the Cot. These articles were seal ed and bl ood st ai ned

and sanple earth was taken and seal ed separately and neno (Ex. Ka9)

was prepared by him The bedding consisting of Kathri, Rajai and two
chadars and Tehmad of deceased Grish were found on the cot which

was al so stained with blood. The dead body of Grish was found in a pit
(gaddha) where his blood had al so fallen down. Bl ood stained and
sample earth were taken into possession and were seal ed separately by
the 1.0 and neno of this and other articles was prepared (Ex.Ka 10).
Then statenments of w tnesses were taken down. He arrested Kashiram

Raghava Ram and Ram Til ak on the sanme day. He was transferred from



Tarun P.S, on 13.11.94. The investigation then was conducted by his
successor Ashutosh Sharma (PW 11), who arrested Ram M| an and
recorded the statenents of remmining witnesses and then submitted
charge sheet (Fa.Kal5) against the six naned persons.

Post-nortem on the dead bodi es was conducted by Dr. O P
.Khattri (PWO9).

After investigation charge sheet was filed. As all the six persons alleged
false inplication, trial was held. Accused persons were exani ned by one
head constabl e Nahar Singh of the CB CID Dog squad Head Quarter,

Lucknow. Fourteen witnesses were examned to further the prosecution

versi ons. Ramakant (PW), Umakant (PW2), Daljeet Singh (PW3),

Hari Om (PWM), Amar Jeet Singh (PW), Mthai Lal (PW6) Mnik

Ram Varma (PW) and Miunna Lal (PWB) were stated to be eye

wi tnesses. The trial court believed prosecution versions and di sbelieved
the defence plea and convicted and sentenced the accused persons as

aforesaid. In appeal the High Court directed acquittal

3. Lear ned counsel for t he appel I ants submitted t hat t he

concl usions of the High Court are utterly fallacious and nostly based on
surm ses and conj ect ures. It has not even anal ysed the factua

concl usi ons.

4. In response, |earned counsel for the acquitted accused persons
submitted that analysis have been made fromthe evidence of PW 1 & 2

by the H gh Court to point out the infirmties. ldentification was not
possi bl e, and, therefore, the presence as clained is doubtful. So the
Hi gh Court is correct in its conclusions. Even if the reasons are not

el aborate, the evidence of PW 1 & 2 has to be read together and a
reasonabl e doubt is raised about the credibility of these w tnesses. There
are nani fest suppressions. Vital factors |ike absence of light in the
chappars and inprobability of any light emanating fromthe bul bs

hangi ng on the Neem Tree have been taken note of. The room and the
chappars are at the distance of 100 netres and, therefore, the possibility
by identification was rightly disbelieved. Except one dead body, found in

the pit, others were found in lots. Since the accused persons are known



co-villagers, there had obvious reasons to hide their identity. There were
om ssions in the inquest report and there was al so delay in sending the
FIR and the inquest report. Since all relevant aspects have been
considered, in an appeal of acquittal, so far as the appellants are

concerned, no interference is called for

5. In the State’s appeal sinilar stand to that of the informant have

been t aken.
6. A bare perusal of the High Court’s orders shows that the

concl usions of the High Court are utterly confusing and based on
surm ses and conjectures. A few instances about the absurd concl usions

are as foll ows:

"A reading of the post nortem exani nation report indicates
that the four persons were done to death w thout any

hi ndrance or interference and wi thout any person resisting
forcefully and without raising any alarm

XXX XXX
XXX

It was alleged in the FIR that the miscreants were seen and
identified by Ramakant, Unmakant, Ram Tej and "villagers"
inthe light of electricity and torches.

PW. Ramakant says that he had a torch with him He is
unable to say as to why he did not showit to the |I.Q or why
its meno was not prepared or why the 1.0 was not told

about it.

XXX XXX XXX

It is stated that it was dark in the field. It was not
mentioned in the FIR that any of these persons had any
torch with themat that crucial tine. The di spute of

presence of electricity light would have been done away with

if the torches had been with them But PW2 says that there

was no other source of light there except the bulbs but PW1

says that he had a torch; and was unable to say whether

PW2 had it or not. This shows that none of them was even

present on the spot. The story about torch is quite false.
XXX XXX XXX

There was no nention in the FIR that there were two bul bs
or these were hanging on the two trees. Conspicuously the
entire story, at all places, is silent about the niscreants
havi ng any torch etc.

XXX XXX XXX



According to PW2 Umakant and PW Ranmakant none of

the male fanm |y nenbers were sleeping in the house in the
village and all the nale nenbers of the famly were sl eeping
at the tube-well. Al 't hough there is nothing very nuch
abnormal in it, but under the circunstances this does not
seemto be the truth. The presence of Ranmakant and

Urakant on the spot is highly doubtful and rather false. PW
2 says that all the appellants had open faces, whereas the
other three persons had nmuffled their faces by cloth and had
cone to conmit the crine taking advantage of night and

wi t hout raising any alarmor noise. And that their houses
are next to their house and sone are within a radius of 100
metres. This all appears to be unbelievable in view of the
above and is thus fal se.

XXX XXX XXX

FI R nunber and distance of P.S. fromthe place of

occurrence which find nention in the F.1. R, have not been
mentioned in the four inquest reports prepared by the two
police officers under the supervision and direction of the I.QO

XXX XXX XXX

Even there is no GD on record of the arrival of the 10to the
PS for taking the papers, and of departure for the spot on
11.11. 1994.

XXX XXX XXX

Though normal ly these things do not matter nmuch and in
normal cases prosecuti on cannot be made to suffer due to
faults and | atches on the part of investigating agency or
ot her police officials. But in the facts and specia
circunstances of this case, these becone naterial

XXX XXX XXX

The Doctor (PW9) conducted post nortem of the dead

bodies on 12.11.1994 w.e.f. 11 AMand | ast was started at
3PMif the dead bodi es had been received earlier then the
post nortem coul d have been conducted earlier in the
nmor ni ng, or could have been conducted the sanme day. The
doctor was al so not categorical in his statenment about the
FIR The time of death was approxinmate and it coul d not
definitely be said that the occurrence took place at 2.30 AM
These all facts are fatal to the case of prosecution and
indicate that FIR was prepared sone tine |ater on and was
ante tinmed.

XXX XXX XXX

After arrival of the police, efforts were nade to find out the
culprits and for that purpose help of the dog squad was al so

t aken. And when dog squad al so failed then the case was
made out naming those with whomthere was ennmty, and

that nmust have been done on suspicion. The FIR was ante-



7

tinmed."

The witnesses could not have stated the scenario with surgica

precision. In State of A P. v. Kandagopal udu [2005(13) SCC 116] it was
inter alia observed as foll ows:

8.

"W have been taken through the evidence of PW 1, 2

and 3 before whom extra-judicial confession has been
made by the accused. The testinmony of PW 1, 2 and 3 is
consi stent. The | earned counsel for the respondent

poi nted out that in the evidence of PW 1 and 2 there is
contradiction that the accused did not state before them
that he canme seeking protection fromthem In our view
this discrepancy cannot be termed as a contradiction

whi ch woul d be fatal to the prosecution case. Every

di screpancy in the statenment of a w tness cannot be
treated as fatal to the prosecution case. A discrepancy
which is not fatal to the prosecution does not create any
infirmty. The incident had taken place on 24-1-1992 and
PW 2 was exam ned on 22-1-1996 after al nost four

years. Human nenories are apt to blur with the passage
of time. After |apse of alnost four years, it cannot be
expected that a witness can depose with mathematica
precision."

In B.K Channappa v. State of Karnataka [2006(12) SCC 57] it

was inter alia observed as foll ows:

"W have independently scrutinised the evidence of the
material witnesses in the teeth of the rival contentions of
the parties. On reappraisal and scrutiny of the evidence
of the injured w tnesses Shekharappa (PW2), B.G

Shi vanurt hai ah (PW3) and B. G Prakashai ah (PW4),

they have fully established the case of the prosecution
against A-2, A-3, A 17, A-19 and A-20, although there
were certain discrepancies in their testinony and in
conparison to the versions of PW6, PW7 and PW 19,

the eyewitnesses, in regard to the weapons of offence
individually used by A-1, A3, A-17, A-19 and A-20 for
inflicting injuries on the person of each of the injured
Wi t nesses as al so on the person of the deceased. The

di screpanci es, as pointed out by the | earned counsel for
the appellants, are minor and insignificant. The
occurrence took place on 5-7-1995 and the w tnesses

were examned in the court after about a gap of al nost
five years. The evidence on record further shows that the
i njured witnesses had been subjected to | engthy and
searching cross-exam nation and in such type of cross-
exam nation, sonme inprovenents, contradictions, and

om ssions are bound to occur in their evidence, which
cannot be treated as very serious, vital and significant so
as to disbelieve and discard the substratum of the
prosecuti on case. The evidence of the injured w tnesses
and ot her eyew tnesses has been rightly reappreciated

and accepted by the High Court and we find no cogent

and sound reason to differ fromthe well-reasoned

j udgnent uphol ding the order of the trial court. There is,
therefore, no nerit in the argument of the | earned

counsel for the appellants that the evidence of the injured
Wi t nesses and ot her eyew tnesses should be | abelled as



the evidence of the interested witnesses. On the other
hand, we find that the evidence of all the eyew tnesses
including injured persons is quite natural, convincing
and trustworthy. There is no material on record from
whi ch an inference can be drawn that the materia

wi t nesses have inplicated the appellants Karibasappa (A-
2), Halanaika (A-3), B.K Mnjunatha (A-17), B.K

Par meshwar appa (A-19) and B. K. Shivarajappa (A-20) in

a fal se case

9. There is substance in the plea by | earned counsel for the
appel l ant that the presence of the w tnesses has been erroneously

di scarded. It was submitted by the respondents-accused that the
conpl ai nant has no | ocus standi to prefer any appeal. In any event,
State has preferred appeal. In Ramakant Rai v. Madan Rai & O's

[2003(12) SCC 395] it was inter alia observed as foll ows:

"A doubt has been raised about the conpetence of a

private party as distinguished fromthe State, to invoke the
jurisdiction of this Court under Article 136 of the
Constitution of India, 1950 (in short the *Constitution’)
agai nst a judgnent of acquittal by the H gh Court. W do
not see any substance in the doubt. Appellate power vested
in this Court under Article 136 of the Constitution is not
to be confused with ordinary appel |l ate power exercised by
appel l ate courts and appellate tribunals under specific
statutes. It is a plenary power, ‘exercisable outside the
purview of ordinary law to neet the pressing demands of
justice (See Durga Shankar Mehta v. Thakur Raghur aj

Singh (AIR 1954 SC 520). Article 136 of the Constitution
neither confers on anyone the right to invoke the
jurisdiction of this Court nor inhibits anyone from

i nvoki ng the Court’s jurisdiction. The power is vested in
this Court but the right to invoke the Court’s jurisdiction
is vested in no one. The exercise of the power of this Court
is not circunscribed by any limtation as to who may

invoke it. Wiere a judgnent of acquittal by the High

Court has led to a serious miscarriage of justice this Court
cannot refrain fromdoing its duty and abstain from
interfering on the ground that a private party and not the
State has invoked the Court’s jurisdiction. W do not have
slightest doubt that we can entertain appeal s agai nst
judgnents of acquittal by the High Court at the instance of
interested private parties also. The circunstance that the
Criminal Procedure Code, 1973 (in short the "Code") does
not provide for an appeal to the H gh Court agai nst an
order of acquittal by a subordinate Court, at the instance
of a private party, has no relevance to the question of the
power of this Court under Article 136. W nmay nention

that in Mhan Lal v. Ajit Singh (1978 (3) SCC 279) this
Court interfered with a judgment of acquittal by the High
Court at the instance of a private party. An apprehension
was expressed that if appeal s agai nst judgnents of

acquittal at the instance of private parties are permtted
there may be a flood of appeals. W do not share the

appr ehensi on. Appeal s under Article 136 of the

Constitution are entertai ned by special |eave granted by
this Court, whether it is the State or a private party that
i nvokes the jurisdiction of this Court, and special leave is
not granted as a matter of course but only for good and



sufficient reasons, well established by the practice of this
Court.

10. In the circunstances, we deemit proper to remt the matter to

the Hi gh Court for hearing the cases afresh and di spose them of in

accordance with | aw

11. The appeal s are al |l owed.

(AFTAB ALAM)
New Del hi ,
Decenmber 2, 2008



