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I'N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 2381 OF 2005
The Union of India & Os. Appel | ant ('s)

VERSUS

Ms. Asahi India dass Ltd. Respondent ( s)

JUDGMENT

A K. SIKRI, J.

The r espondent herein is engaged in

manuf acture of Toughened (Tenpered) and Lam nated Safety

t he

d ass for Aut onobi | es falling under Chapt er Headi ng

7004. 10 and 7004. 20 respectively of the First Schedule to

the Central excise Tariff Act, 1985. For the manufacture

of the glass of aforesaid nature, the respondent has been

supplying float glass which is the nain raw material of

the respondent’s product. On this the respondent has

al so been availing claimof nodvat credit of duty paid on

the aforesaid raw material, under Rule 57A of the Centra

Exci se Rules, 1944 (hereinafter referred to as ‘Rules’).
Show cause notices dated 1.9.2002, 14.12.2000 and

29. 6. 2001 were issued by the Departnment to the respondent
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Reason: all eging therein that the respondent had avail ed Modvat

credit of inputs that were inherently defective and were

nei t her used nor usabl e in or in rel ation to

2
manuf acture of the final products’. In these show cause
noti ces, on the aforesaid basis the Departnent denanded
back the duty in a sumof Rs.3,63,79,483, Rs.2257353 and

Rs. 28, 53, 875/ - respectively. The respondent gave reply

t he



to the sai d show cause noti ces.
At the sanme tine the respondent al so approached
the Settl ement Conmission under Section 32E of the Act
for settlenment of the case in respect of the show cause
notices. In the application for settlenment filed by the
respondent, t he r espondent made an adm ssi on to t he
extent that it had received the float glass in packaged
formand on the opening of the wooden boxes, certain
float glasses were found to be broken and they were not
used as i nputs whil e undert aki ng t he manuf act uri ng
process. On that basis it was adnmitted by the respondent
that the nodvat credit availed on the aforesaid defective
fl oat gl asses had to be reversed. Accordingly, t he
respondent agreed to pay back a sum of Rs. 56, 39, 370/ -.
The Settl enent Cormmi ssion went into the issue. It
found that apart fromthe aforesaid gl asses which were
f ound to be br oken/ def ecti ve on t he openi ng of the

wooden boxes, there were sone other float glasses which

wer e used in t he manuf act uri ng process. Duri ng t hat
process, parts of the said glass were also found to be
defective and not used for the final production. In the

opi nion of the Settl enment Comm ssion, the nodvat credit

avail ed by the respondent had to be reversed/ pai d back by
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the respondent to the authorities. In this manner, the
Settl enment Conmi ssi on arrived at a figure of
Rs. 4,03,77,695/- and directed the respondent to pay the
bal ance ambunt of Rs. 3,47,38, 325/- towards the settlenent
of the said show cause noti ce.
It may be significant to not e here t hat t he
respondent had objected to the aforesaid approach adopted
by the Settlement Conm ssion during the hearings before
the said Conmission by pleading that once the float glass
was used for nmanufacture and nmanufacturing process had

started thereby, thereafter, if sonme |atent defect was



found on a portion of the long sheet of glass and the
said portion thereof had to be discarded it was not a
case where the entire sheet of glass was not used as
i nput as rermining part of the glass was in fact used.
Thi s contention of t he r espondent, however, was not
accepted by t he Settl enment Conmi ssi on resulting into
passing of the orders in the manner stated above.

Aggri eved by t he af oresai d approach of t he
Settl ement Conmi ssi on, t he respondent filed WP (O No
669/ 2002 in the H gh Court of Delhi, questioning the said
approach as legally erroneous and chal | engi ng t he order
of the Settlement Commi ssion on that ground. The High
Court has accepted the plea of the respondent herein and
after strai ght eni ng t he | egal position t he case is
remanded back to the Settlement Conmi ssion to consider

the matter afresh in the light of the legal principle
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mentioned by the High Court in the inpugned judgnent.

In the instant appeal preferred by the Departnent
agai nst the aforesaid order, the main argunent of the
Departnment is that once the Settl ement Conmi ssion had
passed the orders under Section 32E of the Act, t he Hi gh
Court had no jurisdiction to tinker with the same, in

exercise of its extraordinary jurisdiction under Art. 226

of t he Constitution. It is the  submni ssion of t he
Department, as advanced by M. Yashank Adhyaru that the

H gh Court has exceeded its limits of jurisdiction by
exani ni ng the matter afresh as if it was sitting in

appeal over the order of the Settlenent Conm ssion, which
was clearly inperm ssible.

In support of this contention the |earned counse
has referred the judgment of this Court in Union of India
and other vs. IND. Swift Laboratories Ltd. 2011 (4) SCC
635 where the powers of the Settlenment Conmi ssion are

delineated in the foll ow ng manner



"An order passed by the Settl enent
Conmi ssion could be interfered with only if
the said order is found to be contrary to
any provisions of the Act. So far as the
findings of fact recorded by the Comm ssion
or question of facts are concerned, the
same is not open for exami nation either by
the H gh Court or by the Suprene Court. In
t he pr esent case t he order of t he
Settl enment Conmi ssi on clearly indicates
that the said order, particularly, wth
regard to the inposition of sinple interest
@ 10% per annum was passed i n accordance
with the provisions of Rule 14 but the High
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Court wongly interpreted the said Rule and

thereby arrived at an erroneous finding.

So far as the second issue with respect to

interest on Rs.50 | akhs is concerned, the

same being a factual issue should not have

been gone into by the Hi gh Court exercising

the wit jurisdiction and the High Court

shoul d not have substituted its own opinion

agai nst the opinion of the Settl enent

Conmi ssi on when the sanme was not chal |l enged

on merits."

After going through the record and perusing the

order of the High Court, we are of the opinion that the
el oquent subnission of the | earned senior counsel |acks
substance as it is utterly m sconceived. The Hi gh Court
has not medd| ed with t he fact ual aspects whi ch wer e
recorded by the Settlenment Conmission in its judgnent.
On the contrary, reading of the inpugned judgnent anply
denonstrates that the H gh Court has taken the facts as
recorded by the Settlement Commission itself on their
face value and have not tinkered with the sane. In para
15 of the inpugned judgnent those undisputed facts as

ment i oned by t he Settl enment Conmi ssi on itself, are

reproduced. This para reads as under

"Undi sputed facts, according to the Conmission in paras 11
and 12 are as under:

(i) The main raw material for the manufacture of the
tenpered and | am nated glass in the applicant’s
factory is float glass which is an eligible input
under Rule 57A of the Rules in this case.

(i) The defects noticed in the float glass (input) at the



(iii)

(iv)

(v)

stage of inspection thereof after subjecting it to
the process of cutting, nmarking, breaking off,
6

grinding and washing are defects arising at the end
of the suppliers of the said float glass and such

def ects have not been brought about during any of the
processes to which the float glass is subjected to in
the applicant’s factory.

The applicant filed a claimfor such defective gl ass
on the respective suppliers and the suppliers

rei mbursed the applicant for the cost of such
defective gl ass. The cost rei nbursed does not

i nclude the el enent of duty suffered on such fl oat

gl ass.

The denand of duty nade by Revenue is confined to t he

credit taken defective float glass for which t he
appl i cant has been rei nbursed by the suppliers of
such defective gl ass. The demand of duty does not
i ncl ude breakages or defects notice during t he

process of toughening, tenpering on | am nation

Revenue have confirmed the correctness of the anount

of duty accepted by the applicant in their
applications, the accepted amount of duty is confined
to breakages of float glass (input) noticed when the

wooden boxed containing it are opened in the factory

of the applicant.

The Conmi ssion further observed in para 12 as under: -

"12. The claimof the applicant is centered on
the contention that the suitability for use of
the float glass in the notor vehicles can only
be detected after it has undergone the

mandat ory processes of cutting, marking, break
of f, grindi ng and washi ng, t hat t he
manuf act uri ng process for rmanufacture of
toughened and | am nated gl ass starts as soon

as the float glass is out on the float table
and subjected to the aforesaid processes and

t hat t hese processes are mandatory and
integral to the process of manufacture of

their final products. Revenue have di sputed
this claimof the applicant. The applicant
rely on the production Manual of Ashai d ass
Limted, Japan in support of their contention
that worl d-over the process of manufacture
adopted by their parent conpany is identical."

On the aforesaid facts the approach of the Commission is
7

comment ed upon in para 16 of the inpugned judgnent which reads

as under:

16. In para 13, the Conmi ssion considered the
expression "used in the manufacture of fina
products" and "inputs used in or in relation
to the manufacture of the final products" that
these are to be widely construed as held by



the Apex Court. Surprisingly, the Conmmi ssion

pr oceeded by sayi ng "however, t he mai n
question to be decided in this case is whether
the float glass (input) can be said to be an
eligible input of the applicant when it was
defective at the supplier’'s end itself and
accordingly could not have been used in the
manuf acture of the finished goods. As
observed by us earlier, it is not in dispute
that the defects may be in the float glass at
the suppliers’ end and that is the reason why

t he suppliers agr eed to r ei mbur se t he
applicant for the value of such defective

i nputs. This being the case, in our view, the
applicant identified such defect at the stage

of inspection after subjecting the float gl ass
to certain processes. Even if t hese
pre-processes are considered an integral to
manuf acture of finished glass, the fact

remai ns that input of float glass could not

have been used in or in relation to the

manuf acture of the final product on account of

i nherent defect init. It is also to be noted
that these defects are identified through a
naked eye against a light source at the stage

of the inspection and this could have been

done even after the receipt of the goods in

the factory of the applicant and before

subj ecting themto the various process of
cutting, marking, breaking off, grinding etc.

it is also not in dispute that the input float

gl ass does not get rejected on account of any
defects devel oped during any of t he
pre-processes to which it is subjected to. In
view of this position, the reliance placed by
the applicant on the follow ng judgnments of

the Tribunal does not appear to be relevant.”

On that basis the Hi gh Court has concl uded that

t he Commi ssi on committed an error by applying wong
8

principle in law, by treating even the float gl ass used

for manufacture, that is, after the manufacturing process

had comrenced, to be a wast ed i nput and came to
erroneous conclusion that the nodvat could not be clained

in respect of that part of a particular float glass
sheet . In forming this opinion the H gh Court relied

upon the judgment of this Court in the case of Collector

of Central excise vs. Rajasthan State Chem cal works 1991

(55) E.L.T. 444 S.C. wherein this Court held as to when

the manufacturing process starts. Fi nal portion fromthe
sai d j udgnent which is quot ed by the High Court, is

reproduced for proper understanding of the matter:



" Manuf acture t hus i nvol ves series of

processes. Process in manufacture or in

relation to manufacture inplies not only the

production but the various stages through

which the raw material is subjected to change

by different operations. It is t he

curmul ative effect of the various processes to

which the raw material is subjected to,

manuf act ured product energes. Ther ef or e,

each step towards such production would be a

process in relation to the manufacture.

Where any particular process is so integrally

connected with the ultimte production of

goods that but for that process manufacture

or processing of goods would be inpossible or

commercially inexpedient, that process is one

inrelation to the nmanufacture.”

The Hi gh Court has al so relied upon t wo ot her
judgnents of this Court, viz., J.K Cotton MIls vs. S.T.
Oficer [1965 (1) SCR 900] and Standard Fireworks Industries

vs. Collector 1987 (28) E.L.T. 56 (S.C.) laying down the same
9

proposition as noted in the case of Rajasthan State Chenica
Wor ks (Supra).

In the process, the High Court has also interpreted
Rul e 57D and Rul e 57A (4) of t he Rul es. It woul d
pertinent to mention here that the aforesaid | egal position
as stated by the Hi gh Court, could not be dislodged by the
| earned senior counsel for the appellant.

From the aforesaid it becones cl ear t hat t he
Court has not interfered with the facts which were recorded
by the Settlenment Comm ssion. On the contrary, the facts
not ed above remai ned undi sput ed. On those facts the High
Court has sinply stated the correct |egal position where
Settl ement Conmi ssion had gone wong in |aw. Thus, the High
Court has sinply applied the correct principle of law on the
admtted facts. This, according to us, was well within the
powers of the Hi gh Court while exercising its jurisdiction
under Art.226 of the Constitution. Such remand of the High
Court has been held pernissible in Jyot endrasi nghji vs. S. |
Tripathi and Gthers (201 I TR 611) which was al so concerning

t he power s of t he Settl enent Conmi ssi on , al bei t

be

Hi gh

t he

under



Section 245(D)(4) of the Income Tax Act. The princi pl e of

| aw remai ns the sane and can be applied in case of orders
passed by the Settlenent Conm ssion under the Central Excise
Act as well.
For the reasons stated above, we are of the opinion
t hat t he pr esent appeal is bereft of any merit and

accordingly di sm ssed.
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We woul d now direct the Settlement Commi ssion to take
up the application of the respondent/assessee, in terns of

the judgnent passed by the High Court and decide the sanme as

early as possi bl e and preferably within Si X nont hs from
t oday.
........................ J.
(A K. SIKRI)
......................... J.
( ROHI NTON FALI NARI MAN)
New Del hi ;
Date: 7.5.2015.
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| TEM NO. 107 COURT NO. 12 SECTION 111
SUPREMECOURTOF I NDI A
RECORD COF PROCEEDI NGS
Cvil Appeal No(s). 2381/ 2005
UNION OF I NDI A & ORS. Appel | ant (s)
VERSUS
MS. ASAH | ND A GLASS LTD. Respondent ( s)

(with office report)

Date : 07/05/2015 This appeal was called on for hearing today.

CORAM :

HON BLE MR JUSTICE A K SIKRI

HON BLE MR JUSTI CE ROHI NTON FALI NARI MAN
For Appel |l ant(s) M . Yashank Adhyaru, Sr. Adv.

M's. B.Sunita Rani, Adv.
M. Ritesh Kunmar, Adv.
Ms. Shweta Garg, Adv.
B. Krishna Prasad, Adv.

M
For Respondent (s) M. V. Lakshm kumar an, Adv.
M M P. Devanat h, Adv.



Vi vek Shar ma, Adv.

L. Char anaya, Adv.

Adi tya Bhattacharya, Adv.
R. Ramachandr an, Adv.
Hemant Baj aj , Adv.

Anandh K., Adv.

SSSSFS

UPON hearing the counsel the Court made the follow ng
ORDER

The appeal is dismssed in terns of the signed judgnent.

( SUVAN WADHWA) ( SUMAN JAI N)
AR- cum PS COURT MASTER

Si gned Reportable judgnment is placed on the file.
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