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1. Leave granted.

2. Chal l enge in this appeal is to the order of a |learned Single
Judge of the Madras High Court dismissing the petition filed by
the appellant. The Criminal Revisionwas filed agai nst order
dated 22.12.2003 nmade in CMP No. 7255 0of 2003 by the Court of

Judi cial Magistrate No. |1, Ponneri; dismssing the petition filed
by the appel |l ant under Sections 451 and 457 of the Code of

Crimnal Procedure, 1973 (in short the \021Cr.P.C.\022). The application
was filed for release of lorry bearing Registration No. TN 01-F-
9797 which was alleged to have been involved in a case

regi stered for offences puni shabl e under “various provisions of the
Tam | Nadu Prohibition Act. The case of the appellant before the
H gh Court was that noney was provided to the respondent No. 2

to purchase the said lorry under a hire purchase agreenent. In
terns of the agreenent, the hirer was required to pay 32 nonthly
instal ments of Rs. 14,875/- between the period from 24.6.2000

and 24.1.2003. Under the hire purchase | aws, the hirer can

becorme the owner of the vehicle by exercising the option to
purchase after paying the entire anount due and till that tine

the financier is the owner. The financier is also entitled to
possessi on of the vehicle since he is the owner. In'the agreenent,
appel l ant is described as the owner and the respondent no.2 as

the hirer. The appellant tried to take possession of the vehicle as
an owner but the vehicle was not avail able at the prem ses and

on enquiry appellant cane to know that the police had seized the
sanme on 6.9.2000 when the vehicle was operating with a fake

nunber plate for transporting prohibited spirit. The First
Informati on Report was | odged agai nst respondent No.2 and
therefore the appellant prayed for rel ease of the vehicle. The
prayer was resisted by the State on the ground that the vehicle
had al ready been directed to be returned to the respondent No.2

as he was the owner as per the Registration Certification

3. The High Court noted that the vehicle was involved in

comm ssion of offences punishable under Sections 4(1)(A) and

4(1) (aaa) of the Act read with Rules 5 & 6 of Rectified Spirit

Rul es. High Court also noted that though an order had been

passed for releasing the vehicle in favour of respondent No. 2, he
had not taken custody of the sane though the order was passed

on 23.1.2001. The H gh Court also noted that since the

respondent No.2 was registered as owner of the vehicle and
appel l ant was only the financier, the vehicle could not be
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rel eased as prayed for. Accordingly, as noted above, the crinmna
revision petition was dism ssed.

4. Learned counsel for the appellant submitted that in the
certificate of registration there is clearly an endorsenment to the
effect that the vehicle was hired under the hire purchase
agreenment. It was also clearly endorsed that the hirer had

entered into hire purchase agreenment with Subham Credits
represented by the appellant.

5. Learned counsel for the State clearly stated that though an
order was passed permtting to respondent No.2 that rel ease of

the vehicle by executing bond of Rs.1,00,000/- with two sureties

of like sum and other condition that he shall not alienate or
encunber or alter the vehicle and shall produce the vehicle as
and when required by the trial court, the said condition has not
been conplied wth.

6. It isto benoted that respondent No. 2 did not appear before
the Hi gh Court in the connected proceedings.

7. The nature of hire purchase agreenment has been noted by
this Court in Charanjit Singh Chadha v. Sudhir Mehra (2001(7)
SCC 417). At page 421 it was noted as foll ows:

\ 0235. Hire-purchase agreenents are executory
contracts under which the goods are |let on

hire and the hirer has an option to purchase in
accordance with the terns of the agreenent.
These types of agreenments were originally
entered into between the dealer and the
custonmer and the deal er used to extend credit
to the custoner. But as hire-purchase schene
gai ned in popularity and in size, the dealers
who were not endowed with |iberal amount of
working capital found it difficult to extend the
schene to nmany custonmers. Then the

financiers cane into the picture. The finance
conpany woul d buy the goods fromthe deal er

and let themto the custoner under hire-
purchase agreement. The deal er woul d deliver
the goods to the customer who woul d then

drop out of the transaction |eaving the finance
conpany to collect instalnents directly from
the custoner. Under hire-purchase agreenent,
the hirer is sinmply paying for the use of the
goods and for the option to purchase them

The finance charge, representing the difference
bet ween the cash price and the hire-purchase
price, is not interest but represents a sum
which the hirer has to pay for the privilege of
being all owed to discharge the purchase price
of goods by instal nents.

6. Though in India, Parlianment has passed the

H re Purchase Act, 1972, the sane has not

been notified in the Oficial Gazette by the
Central CGovernnent so far. An initial
notification was issued and the sane was
withdrawn later. The rules relating to hire-
purchase agreenents are delineated by the

deci sions of higher courts. There are a series of
decisions of this Court explaining the nature of
the hire-purchase agreenent and nostly these
deci si ons were rendered when the question
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arose whether there was a sale so as to attract
paynment of tax under the Sales Tax Act.

7. In Dampdar Valley Corpn. v. State of Bihar
(AR 1961 SC 440) this Court took the view

that a nmere contract of hiring, without nmore, is
a species of the contract of bailnent, which
does not create a title in the bailee, but the | aw
of hire purchase has undergone consi derabl e
devel opnent during the last half a century or
nore and has introduced a nunber of

variations, thus leading to categories and it
becormes a question of sone nicety as to which
category a particular contract between the
parties cones under. O.dinarily, a contract of
hire purchase confers no title on the hirer, but
a mere option to purchase on fulfil nent of
certain conditions. But a contract of hire
purchase may al so provide for the agreenent

to purchase the thing hired by deferred

paynments subject to the condition that title to
the thing shall not pass until all the

i nstal ments have been-pai d. - There may be

ot her variations of ‘a contract of hire purchase
dependi ng upon the /terns agreed between the
parties. Wien rights in third parties have been
created by acts of parties or by operation of
law, the question nay arise as to what exactly
were the rights and obligations of the parties to
the original contract.

8. In K L. Johar & Co. v. CTO (AR 1965 SC

1082) this Court took the view that a hire-

pur chase agreenent has two el ements: (1)

el enent of bailnent; and (2) element of sale, in
the sense that it contenpl ates an eventua

sal e. The elenment of sale fructifies when the
option is exercised by the intending purchaser
after fulfilling the terns of the agreenent.
Wien all the terns of the agreenent are
satisfied and the option is exercised a sale
takes place of the goods which till then had
been hired.

8. The scope and anbit of Section 451 Cr.P.C. was highlighted
by this Court in Sunderbhai Anbal al Desai v. State of Qujarat
(2002(10) ScCC 283).

9. Undi sputedly, in the Registration Certificate the nanme of the
financi er has been indicated and the factumthat the vehicle was
subj ect to such an agreenent was al so noted. |n the agreenent,
appel l ant is described as owner, but respondent no.2 as hirer. It
is noticed that the respondent No.2 had applied for the rel ease of
the vehicle and the Hi gh Court had directed the rel ease of vehicle
on certain conditions. Undisputedly, those conditions have not
been fulfilled. The vehicle is, therefore, lying with the seizing
authorities for nearly eight years now. In view of the factua
position highlighted above, we direct rel ease of the vehicle in
favour of the appellant subject to fulfillment of the conditions
whi ch were stipulated for the respondent No. 2.

10. The appeal is allowed to the aforesai d extent.




