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BENCH
Ashok Bhan & Al tamas Kabir

JUDGVENT:
JUDGMENT

ALTAMAS KABI R, J.

The appellants arethe legal heirs of the respondent-
tenant and the respondents are the landlord-plaintiffs.
One Jagdi sh Prasad, the father of the appellants in these
two appeals was granted-a tenancy of a shop room situated at
Mohal | a Bhoop Singh, Kasba Jaspur, Distrtrict Nainital by the
Respondents-plaintiffs at an agreed rent of = Rs. 600/- per year
Since the shop roomwas in a dilapidated condition, the tenant
requested the landlord to get the shop renovated and to fix a
shutter in the shop but the |landlord did not agree to such a
proposal and asked the tenant to get the shop repaired at his
own costs and consequently increased the rent to Rs. 1, 200/- per

year. It is the case of the tenant that at the relevant tine the
tenant fell ill and could neither repair the shop ‘nor fix the
shutter as agreed till the year 1989 but the |landlord insisted on

paynment of the increased rent at the rate of Rs.1,200/- per year
since 1986. According to the tenant, the increased rent was to
be paid for the inprovenent in the shop room but since the
repair work could not be done till 1989, the |andl ords agreed to
receive rent at the rate of Rs.75/- per nonth instead of
RS. 100/ - per month. However, once the shop was renovated
and the shutter was fixed, the tenant paid the rents at the
enhanced rate of Rs.1,200/- per year

On 21.5.1992, the | andl ord-respondents gave notice
stating that the rent had not been paid fromthe nonth of
Cct ober 1988 and demanded rent at the rate of Rs.200/- per
nonth from 1.4.1989 and thereafter at the rate of Rs.400/- per
nmonth from 1. 1. 1990. The tenant duly replied to~ the said
noti ce on 20.6.1992 denying that any such enhancenment had
been agreed to by himand al so indicated that the rents had not
been paid as the landlord had hinself refused to accept the
same. The tenants thereupon tendered the rent of Rs.4,950/- to
the landlord by noney order at the rate of Rs.100/- per nonth,
i ncl udi ng house tax, since Cctober, 1988. The | andl ord,
however, refused to accept the sane. On 24.4.1996, the
| andl ord-respondents filed a suit for recovery of arrears._ of rent
amounting to Rs.14,500/- and for eviction of the tenant fromthe
tenanted prenises. The anpunt claimed by the |andl ord-
respondent s towards arrears of rent was cal culated on the
basis that that the nonthly rents were in arrears at the rate of
Rs. 200/ - per nonth from February, 1989 and at the rate of
Rs. 400/ - per nonth from January 1990. The court of Snal
Causes (Senior Division), Nainital, decreed the suit upon
accepting the case made out by the landlord-plaintiffs regarding
the purported agreenent for enhancenment of the rents at the
enhanced rate.
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Aggri eved by the judgnent and order of the trial court,
the tenant filed a revision petition No.34/1996 which was al so
di smissed by the court of Special Judge (CBI)/Addl.District
Judge, Nainital on 13.8.1999.

Aggri eved by the aforesaid judgnents and orders, the
present appellants who had succeeded to the tenancy as the
| egal heirs of the tenant filed a Civil Wit Petition No.36462/99
before the H gh Court of Allahabad which after the creation of
the Uttaranchal Hi gh Court stood transferred to the Hi gh Court of
Uttaranchal and renunbered as Wit Petition No.

4053(M S)/ 2001.

Before the High Court it was sought to be urged on behalf
of the appellants-tenant that in the absence of any witten
agreenment the provisions of . Section 16 (10) of the Uttar
Pradesh Urban Buil di ngs (Regul ati on of Letting, Rent and
Eviction) Act, 1972 (hereinafter referred to as 'the Act’) did not
provi de for enhancement of rent-by an oral agreement. It was
sought to be urged that the case as made out on behalf of the
| andl or d- respondents regardi ng the all eged agreenent to
enhance t'he rents periodicall'y was not borne out by the
materi al s-on record and both the trial court and the revisiona
court had erred in accepting the said story as nmade out by the
landl ord in the absence of any witten evidence of such
agreement alleged to have been arrived at between the parties.

It was sought to be urged that the courts bel ow had erred
in relying on the uncorroborated evidence of the landlord in
arriving at a decision that such an agreenent had been entered
into and was subsisting between the parties.

A l earned single Judge of the Utaranchal H gh Court
however, affirmed the findings of the courts bel ow regarding the
purported agreenent between the parties for periodica
enhancenent of rent and concl uded t hat the “tenant was in
arrears in paynent of rent, having failed to pay the sane at the
enhanced rates. The |earned Judge held that notw t hstandi ng
the deposit of Rs.4,950/- by thetenant, the tenant would not be
entitled to the benefit of Section 20 (4) of the Act and
accordingly dismssed the wit petition

The writ petitioners thereafter filed a Review Petition No.
9082/ 2003 which was al so di snissed by the |earned single Judge
of the Uttaranchal Hi gh Court by his order dated 4.12.2003.

These appeal s arise out of two Special Leave Petitions filed
by the appellants challenging both the final orders dated
5.9.2003 and 4.12.2003 passed by the | earned single Judge of
the UWtaranchal H gh Court dismissing the civil wit petition and
the subsequent review petition

On behal f of the appellants it was reiterated that initially it
had been decided that the rent for the shop room would be
Rs. 600/ - per year and that upon repairs being effected to the
shop room and the fixing of a shutter the rent would be
increased to Rs.100/- per nonth. It was reiterated that since
the landlord had not effected the repairs or fixed the shutter in
the shop roomthe tenant ultinmately was conpelled to undertake
the work hinself though the landlord claimed the enhanced rent
at the rate of Rs.100/- per nonth after such repairs and
renovation. However, since the tenant had been conpelled to
effect the repairs and fix the shutter hinself and had to bear
the expenses for the sane, the landlord agreed to accept rents
at the rate of Rs.75/- per nmonth and thereafter at the rate of
Rs. 100/ - per nonth. It was al so urged that the tenant did not
consent to any further increase in the rent and except for the
oral statenent of the landlord, there is no ot her evi dence on
record to prove that the tenant had consented to any further
increase of the rents. It was urged that in the absence of such
evi dence the findings recorded by the courts bel ow were based
on assunption and were perverse.
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It was submitted that in the absence of any docunentary
evi dence as agai nst the uncorroborated evidence of the |andlord
alone, all the courts below, including the H gh Court at
Uttaranchal, had erred in comng to the finding that the parties
had agreed to periodi cal enhancenment of rent and that the
tenant having failed to pay the rents at the enhanced rates was
liable to be evicted fromthe tenanted shop room

The submi ssions made on behal f of the appellants was
strongly opposed on behal f of the |andlord-respondents by
M. Di nesh Dwi vedi, |earned senior advocate, who contended that
all the courts below had concurrently cone to the finding
regardi ng the existence of an agreenent between the parties for
peri odi cal enhancenent of the rents, which ought not to be
interfered with by this Court at the final stage of the
proceedings. It was also sought to be wurged that the
presunptive rent indicatedin Section 16 (10) of the Act
contenpl ated fixation of such rent subject to any agreement in
writing between the parties or to any subsequent determ nation
of the standard rent after formal inquiry under Section 9. It was
sought to be contended that the said provision would indicate
that enhancenent of rent could also be done without any
agreenment in witing between the parties.

It was then contended that since the appellants had fail ed
to pay the rents at the enhanced rate as agreed upon between
the parties, the courts below had rightly held the appellants to
be in arrears in paynent of the nonthly rents and was not,
therefore, entitled to the benefit of Section 20 (4) of the Act
whi ch reads as under: -

"20. Bar of suit for eviction-of tenant except on
speci fied grounds.

(1) \ 005\ 005\ 005\ 005\ 005.
(2) \ 005\.005\'005\ 005\ 005.
(3) .\ 005\ 005\ 005\ 005.
(4) In any suit for eviction on the ground

nmentioned in clause (a) of sub-section (2), if at
the first hearing of the suit the tenant

uncondi tionally pays or tenders to the | andlord
or deposits in Court the entire anount of rent
and damages for use and occupation of the
bui | di ng due from him (such danmages for use

and occupation being cal cul ated at the sane

rate as rent) together with interest thereon at
the rate of nine per cent per annum and the

| andl ord’s costs of the suit in respect thereof,
after deducting therefromany anount already
deposited by the tenant under sub-section (1)

of Section 30, the Court may, in lieu of passing
a decree for eviction on that ground, pass an
order relieving the tenant against his liability
for eviction on that ground:

Provided that nothing in this sub-section shal
apply inrelation to a tenant who or any

menber of whose famly has built or has

ot herwi se acquired in a vacant state, or has

got vacated after acquisition, any residentia
building in the sane city, nmunicipality, notified
area or town area

Expl anati on.\ 027For the purposes of this sub-
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section\ 027

(a) the expression '"first hearing’ neans the
first date for any step or proceeding

nmentioned in the sunmons served on

the defendant;

(b) the expression 'cost of the suit’ includes
one-hal f of the ambunt of counsel’s fee
taxable for a contested suit."

It was al so contended that, in any event, the appellants

had not even deposited the anpbunt of Rs.4,950/- accepted by

the tenant to be the amount in arrears of rent, wthin the time
contenmpl ated in Explanation (a) to sub-section (4) of Section 20
of the Act. It was wurged that even if the story of periodica
enhancenent of rents was di scarded, the appellants would stil

not be entitled to the protection under the aforesaid provision
since the adnmitted deposit had al so been nmade beyond the tine
prescri bed.

In this regard, the decisions of this Court in the case of

Rakesh Wadhawan & Or's. vs. Jagdanba Industrial Corporation

& Ors., (2002) 5 SCC 440, Ashok Kumar & Ors. vs. Rishi Ram &
Os., (2002) 5 SCC 641, Mam Chand Pal vs. - Shanti Agarwal
(snt.), (2002) 3 SCC 49 and Sudershan Devi & Anr. vs.

Sushila Devi & Anr.,  (1999) 8 SCC 31 were referred to by the
parties for the purpose of interpretation of the expression "first
hearing of the suit"” used in Section 20 (4) of the Act.

On behalf of the landlord, it was al so sought to be urged

that, in any event, the landlord would be entitled to the benefit
of Section 6 of the Act since admittedly inprovenents had been
effected to the tenanted shop

M. Dwi vedi submitted that the appellants had not nade

out any case which called for interference by this Court with the
findings and orders of the courts below and the civil appeals
were |iable to be dismssed.

On a careful consideration of the subm ssions nade on

behal f of the respective parties, what strikes us as unreasonabl e
is the reliance placed by the courts below on the
uncorroborated evidence of the landlord alone, in arriving at a
conclusion that the parties had, in fact, agreed to periodica
enhancenent of the nonthly rent for the shop roomin question
There is no other evidence of the alleged agreenent between the
parties, much less witten agreement. W are unable, therefore,
to appreciate the subm ssions made on behal f of the | andlord
with regard to sub-section (10) of Section 16  which, in our

vi ew, has been correctly held by the H gh Court not to be
applicable to the facts of the instant case. It is even doubtfu
whet her the effect of Section 6 of the Act can be said to enure to
the benefit of the Iandlords, since the inmprovenents of the
tenanted prem ses had been effected not by the | andl ord but by
the tenant hinself. For the sake of reference Section 6 of the
Act is reproduced herei nbel ow -

"6. Effect of inprovenment on rent.\027

Not wi t hst andi ng anyt hi ng contained in Section 4 or
Section 5, but subject to the provisions of Section 8,
where the | andlord has, after the commencenent of
this Act, either with the consent of the tenant or in
pursuance of any requirenment of |aw, nmde any

i mprovenent in a building , he may by notice in
witing to the tenant given within three nonths from
the date of completion of the inprovenent, enhance
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the nmonthly rent of the building by an amount not
exceeding one per cent of the actual cost of such
i mprovenent, with effect from the said date, and

t hereupon the standard rent of that building shal
stand enhanced accordingly."

In the absence of any proper evidence regarding the

pur ported agreenment for periodical enhancerment of the rents,
it beconmes difficult to accept the story of such agreed
enhancenent as nade out on behalf of the landlord or its
application to the provisions of Section 20 (4) of the Act. Since
there is no such evidence on record, except for the
uncorroborated statenent of the | andlord, we have no other

option but to accept the story of the appellants-tenant that the
parties had agreed to the increase of the nonthly rent upto a
maxi mum of Rs.100/- per nmonth and that too after the

renovati on had beeneffected to the shop roomand a shutter

had been fixed therein. |f such be the case, the appellants
woul d al so be entitled to the protection of Section 20 (4), since
the rents adnmitted to be in arrears at the rate of Rs.100/- per
nont h had been duly deposited by the tenant within the time
prescri bed under such provision of the Act.

Al t hough, we have arrived at the aforesaid conclusion, an

el ement of doubt persists in regard to the effect of Section 6 of
the Act in its application to the facts of the instant case where
undoubtedly certain'inprovenents had been made to the

tenanted prem ses. ‘Section 6, in fact, permts the |andl ord upon
i nprovenents nade, to give a notice in witing to the tenant
within three nonths fromthe date of the conpletion of the

i mprovenent regardi ng enhancerment of the nonthly rent by an
amount not exceedi ng one per cent of the actual cost of such

i mprovenent. Undoubt edly, the | andl ord had served notice on

the tenant regarding enhancenent of the nonthly rents and
demanded paynent thereof at the rate of Rs.200/- per nonth
from1.4.1989 when, in fact, the repairs had been effected. In
our view, it was not unreasonable for the |landlord to enhance

the nonthly rents to Rs.200/- per nonth for the shop /in

guestion since inprovenents had been nmade therein

At this stage, it may be indicated that after the filing of the
Speci al Leave Petitions, the appellants had been directed by
Order dated 19.3.2004 to clear all the arrears in terns of the
order of the Hi gh Court within a period of one nmonth and
thereafter to continue to pay the rent at the same rate nonth by
nonth. It has been submtted on behalf of the appellants that
in conpliance with the said direction, the appellants had
deposited the nonthly rents in favour of the |andlord at the
rate of Rs.400/- per nonth, inclusive of house tax. Since we are
accepting the nonthly rent to be Rs.200/- per nonth, the
appel l ants-tenant will henceforth fromthe nonth of Novenber

2005 pay to the respondents-landlord the nonthly rents for the
shop room at Rs.200/- per nmonth. The appellants-tenant will

not lay any claimfor re-inbursement of any excess anount that
has been deposited on account of the nonthly rents at the
enhanced rate of Rs.400/- per nonth. The acceptance of the
nonthly rent to be Rs.200/- per nmonth is subject to future
enhancenent in accordance with | aw.

The appeal s are all owed, the inpugned judgments of the

Hi gh Court are set aside and the suit filed by the respondents-

| andl ord is dismssed. There will be no order as to costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 6




