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SUPREME COURT OF I NDI A

RECORD OF PROCEEDI NGS

ClVIL APPEAL NO(s). 4292 OF 2000

COW SSI ONER COF | NCOVE TAX, UDAI PUR Appel I ant (s)
VERSUS
M S. VAI SHALI ENTERPRI SES Respondent ( s)

(Wth office report )

Date: 29/09/2005 This Appeal was called on for hearing today.

CORAM :
HON BLE MRS. JUSTI CE RUVA PAL
HON BLE MR JUSTI CE S. H KAPADI A
For Appellant(s) M. Harish Chandra, Sr. Adv.

M. B.V. Bal aram Das, Adv.

For Respondent (s)

UPON hearing counsel the Court nade the foll ow ng

ORDER

The appeal is allowed.

[ SUVAN ADHWA] [ MADHU SAXENA]

COURT MASTER COURT MASTER



Signed order is placed on the file.
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

Cl VI L APPEAL NOCS. 4292 OF 2000

Commmr. of |ncone Tax,

Udai pur .. Appell ant
VS.
Ms. Vaishali Enterprises .. Respondent
ORDER
The respondent - assessee in this case was

whol esal e deal er of cigarettes manuf act ur ed by M s.

Godfrey Philips India Ltd. (GPIL). 1In 1986, searches
wer e conduct ed in t he busi ness and resi dential
preni ses of the respondent and its partners. In the

course of the search, it was found that the assessee

had been char gi ng ‘on nmoney" upon t he sal e of

cigarettes supplied to it by GPI L. The anount s
i ntroduced in the books of accounts of the respondent

in t he form of credits under vari ous nanes.
Assessi ng O ficer f ound t hat t he assessee did
explain or establish any of these itens of so-called
credit. After gi ving notice to t he r espondent
Assessing O ficer inposed a penalty under Sec.271 (1)

(O of t he I ncomre Tax Act 1961 anount i ng to

Rs. 5, 26, 585/ -.

The r espondent preferred an appeal bef ore

Conmi ssi oner of |ncone Tax (Appeal s) before whomthe
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respondent sought to introduce additional evidence in

wer e

The

not

t he

t he



the formof an affidavit affirmed by Shri Shewa Ram

Shri Shewa Ram was | ooking after the business of the

sister concern of the respondent. The sister

concern’s nane had al so appeared agai nst the so-called

itens of credit. The Conmm ssioner did not pernit the

evi dence to be brought on record because of the non-

fulfilment of the provisions of Rule 46A to the Income

Tax Rules. It was found in the circunstances that the

r espondent firm had been receiving "on noney" or
premiumon the sale of cigarettes and it was not able

to establish the various transactions recorded by way

of cash receipts whi ch, t hough recor ded in a diary,
wer e not recor ded in t he regul ar books of accounts.
The Conmi ssioner, accordingly, found that penalty was

| evi abl e under Sec. 271 (1) (O but grant ed sl i ght

nmodi fication relating the quantum of penalty.

The matter was then taken up before the Incone

Tax Appel | ate Tri bunal . The I ncome Tax Appel | ate
Tri bunal not ed t hat t he af fidavit of Shri Shewa Ram
shoul d have been t aken on record wi t hout in fact

di scussi ng whet her the provisions of the Rule 46A had
been conplied with nor was there any express order

admtting the affidavit.

The Tri bunal not ed t hat in anot her case M s.

GPIL had adnmitted that it had received "on noney" from

its whol esal e deal ers. It had t hen appr oached t he

Settl ement Conmi ssioner and surrendered a huge
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amount for settlenent of all the cases. As to whether

these proceedings would cover the case in respect of



the present respondent is not clear.

However , the  Tribunal set aside the order of
penal ty after affirmng that t he r espondent assessee
had in fact charged "on nmoney": -

"Since t he on noney was hel d to be
char ged at t he i nstance of princi pa

conpany, we hol d t hat it was busi ness

compul si on of the assessee.”

Accordingly, t he penal ty order was reversed
The Depart ment has chal | enged t he order of t he | TAT
before us in appeal

None appears on behal f of t he r espondent
despite service

W are of t he view that t he deci si on of t he
Tri bunal cannot be sust ai ned. As we have al r eady

sai d, t he Tri bunal appears to have act ed on t he

affidavit of Shri Shewa Ram wi t hout conplying with the

provi si ons of Rul e 46A. Besi des merely because on
nmoney" was realized by t he r espondent assessee on
account of any conpul sion by the GPIL would not serve

to exonerate t he r espondent from penal action under
Sec. 271 (1)(CO). We, therefore, allow the appeal and

set asi de t he deci sion of t he | TAT and confirm the

order of the Commi ssioner of Income Tax (Appeals).

(S. H KAPADI A)
New Del hi;
Sept enber 29, 2005.



