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State of Madhya Pradesh .. Appel | ant
Vs.

Ram Vi j ay .. Respondent

(Wth Appln.(s) for exenption fromfiling OT. and office

report)

Date : 31/10/2001 This/these Petition(s) was/were called on for
heari ng today.

CORAM :
HON BLE MR JUSTI CE K. T. THOVAS
HON BLE MR JUSTICE S.N. VARI AVA
For Appel | ant Ms. Ceetanjli Mohan, Adv.
M. Unma Nath Singh, Adv.
For Respondent M. Shiv Sagar Tiwari, Adv.
UPON hearing counsel the Court nade the foll ow ng
ORDER
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Appeal is dismissed in terns of the signed order
. SP1
(N K. CGoel) (H K. Bhati a)
Court Master Court Master
(Signed order is placed on the file)
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This appeal by the State is in challenge of an order
of acquittal passed by the trial court of the offence under
Section 302 of the Indian Penal Code. A Division Bench of the
H gh Court confirned the order of acquittal and dism ssed the
appeal filed by the State.

Deceased - Mall o Bai died of burn injuries
Prosecution alleged that her husband - respondent poured
kerosi ne on her during the noon of 7.4.1987 inside their house
and set her abl aze.

Anong the w tnesses exam ned by the prosecution
PWL- Bi hari  (the brother of the deceased), PW2 (a neighbour),
PWB (a neighbour) and PW (sister of the deceased) were
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declared hostile as they did not support the prosecution
versi on. It was PW3 (Executive Magistrate) who said that
deceased mmde a dying declaration to him it is marked as
Exhi bit P-17.

The trial court declined to base a conviction on the
dying declaration for which sone reasons have been stated.
The Hi gh Court al so was not persuaded to act on the said dying
decl arati on. Though the |l aw does not inhibit a court from
using a dying declaration as the sole basis for convicting a
person the legal positionis well settled that such dying
declaration should appear to the court to be true and
vol untary. The narration given in the dying declaration
recorded by PW3 shows that there was actually no reason for
the respondent to set her ablaze. She was asked to nmke sone
food with meat and she obliged her husband by preparing the
food as demanded by him He also asked her to procure sone
liquor for him According to her she sent her son for
bringing |I|iquor. If that be so, why the accused turned
against her and asked her "why did you yourself go to the
liquor shop to bring the liquor". According to exhibit P17
he set her ablaze after pouring kerosine on her. The
aforesaid narrations does not inpress us as the true episode
which would have taken place which resulted in the death of
t he deceased
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As the trial court and the High Court declined to act
on the dying declaration we decline to interfere with the
finding in this appeal filed wunder Article 136 of the
Constitution. Accordingly, we dismiss this appeal
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