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UPON hearing counsel the Court nmade the foll ow ng
ORDER

The Appeal is dism ssed accordingly.

By order dated 09.05.2005 this Court has granted bai
to the appellant. The bail bonds are cancelled. The
appel l ant shall be taken into custody forthwith to serve
out the remining portion of sentence.

( Raj esh Dham) ( I'ndu Satija)
Court Master Court Master
(reportabl e signed order is placed on the file)
REPORTABLE
I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRI M NAL APPEAL NQ(s). 689 OF 2005
SAMJUBEN GORDHANBHAI KOLI Appel | ant (s)
VERSUS
STATE OF GUJARAT Respondent ( s)
O R D E R

Heard | earned counsel for the parties.



This Appeal, by special |eave, has been fil ed agai nst
t he i mpugned j udgnent and order of t he Hi gh Court
Quj arat dated 17.12.2003 passed in Criminal Appeal No. 812

of 1995.

The facts have been set out in the inmpugned judgnent

and order and hence we are not repeating the sane here.

Havi ng carefully per used t he i mpugned j udgnent
order of the Hi gh Court, we are of the opinion that there
is noinfirmty in the sane. The Hi gh Court has dealt
with the matter in great detail and upheld the conviction
of the appellant. We see no reason to disagree with the
i mpugned j udgnment and order.
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The Appeal is dism ssed accordingly.
By order dated 09.05.2005 this Court has granted bai
to t he appel | ant. The bai | bonds are cancel | ed
appel l ant shall be taken into custody forthwith to serve
out the remaining portion of sentence.
Learned counsel for the appellant submtted that the
appel I ant shoul d be granted renission of the rest of her
sent ence. In our opinion, remssion can only be granted by
the executive authorities.

However, the appellant will be free to seek appropriate

of

and

redress from the appropriate Gover nment by maki ng

representation praying for pardon or renission of sentence

in terms of Section 432 of the Code of Criminal Procedure

or under Articles 72 or 161 of the Constitution of India.

We nake it clear that the power of the President of India

under Article 72 or of the Governor under Article 161

bei ng a constitutional power cannot be under

The

t he



restriction inposed by Section 433-A Cr.P.C. Section 433-A

Cr.P.C. can restrict the power under Section 432 Cr.P.C. or

Secti on 433 Cr.P.C but it cannot restrict
constitutional power s under Article 72 or 161 of
Consti tution, j ust as no limtation statute can restrict
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the constitutional power of the H gh Court under Article
226 of the Constitution. This is because the Constitution

is a higher law and the statute is subordinate to it.

The appellant nmay also file a petition before the High
Court if the appellant is entitled to the benefit of any
Rule or GO of the State Governnent for remission of the

sent ence.

(T.S. THAKUR)
NEW DELHI
OCTOBER 07, 2010.
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